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Executive Summary
This major investigation into two complaints made about development application processing,
enforcement action and possible breaches of Manly Council's Code of Conduct by a former
member of staff disclosed poor administrative practices, inappropriate decision-making and
inadequate complaint handling systems.

The complaints
Three development applications were lodged around the same time for strikingly similar new
homes on adjacent blocks of land. One of the applicants, Mr and Mrs Humphreys of Seaforth,
complained to us that Council's planner assessed their application inflexibly and offered them little
assistance while at the same time a different planner smoothed the way for both their neighbours'
applications to be quickly approved. The applicants said they experienced further problems during
construction as the Council pursued them for allegedly breaching consent while allowing their
neighbours to not comply with their consents. When they complained about the conduct of the
Regulatory Manager, the Council dismissed their complaints with a warning not to defame its staff.
Shortly after we received this complaint, the owners' corporation of the Peninsula apartment block
in Manly complained that when they contacted Manly Council about what they believed to be
unauthorised works being constructed on the roof o f a n adjacent building, the Council failed to :~
properly investigate their concerns. They told us the Council had assured them the developer could
not construct items on the roof, but was then unable to prevent the work proceeding. They were'
concerned because Council's records appeared insufficient to provide certainty about approvals for
the site and they were dissatisfied with the advice they had been given by the Council.
~,

,

.

- .-

The Council's response to the investigation
A disappointing aspect ofthis investigation has been the Council's decision not to respond to the
provisional report and the ~recommendations,Three brief personal submissions from Councillors
were received. Two Councillors indicated support for the recommendations made in the report. A
fourth submission from another Co.uncillor commented on eight of the recommendations and these
comments indicated general support for the report and recommendations. However none of these
submissions satisfactorily addressed the systemic and procedural failures, conduct of staff and
expenditure of ratepayer's money identified in the report. This raises concerns about whether the
Council is properly fulfilling its statutory role as the governing body to direct and control the affairs
of the Council and to review its performance.
Many of the poor administrat~vepractices and governance issues identified in this draft report had
been raised with the Council in earlier external reviews, particularly an extensive Promoting Better
Practice Review by the former Department of Local Government conducted in mid-2005. Little real
.
improvement to the Council's performance since that time is evident.
I found that substantial funds and resources were expended on both matters without consideration
of the public interest. There were few internal controls to guide and monitor actions and decisions
of staff There was no adopted regulatory plan and compliance and enforcement decision-maklng
was left to staff without any policies or wrltten guidance.
Complaints, including those alleging misconduct of staff, were either ignored or dismissed without
proper investigation The Council's complaints management policy was adopted in 1998 wlth a
minor revision in 2002 1 found that the policy had become irrelevant after changes were made to
Council's structure in 2003 and had not been updated since that time. As there was no proper
accountability to the Council for complaints management, both the problems being raised in
complaints and the failure of the complaints management system were not recognised. A revised
draft policy was prepared after the problem with the policy was brought to the General Manager's
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attention during the investigation. The draft policy has been on the Council's website since

customer service charter.
'During events the subject of this investigation, there was no internal auditor or committee of
councillors that oversighted operational performance and ensured appropriate levels of
accountability. On 9 March 2010, the Council appointed an Audit Committee in response to the
Division of Local Government's Internal Audit program. However, the Audit Committee will not be
fully operational until the Council also appoints an internal auditor. My concerns about insufficient
accountability and oversight of Council's operations were supported by an examination of Council's
management plans. In particular, items such as complaint management and preparation of certain
policies appeared year after year seemingly without progress. In the case of records management
and correspondence handling, there was no reference at all, even though Council has a statutory
obligation to comply with the State Records Act.
The Council often struggled with the repercussions of these organisational failures as complainants
repeatedly took their concerns directly to the Mayor and Councillors. Despite being informed of
issues through contact with complainants, it does not appear that the Council has been particularly
effective in monitoring the performance of Council's administration. As a result, opportunities for
improving service to the community and enhancing operational performance have been missed.
In his response to this investigation, the General Manager has sought to downplay the significance
of the issues and his involvement in them. The General Manager's subm~ss~ons
are detalled in
section 1.9 of the report.

Development application processing
-

Both complaints ralsed matters about how development applications were being assessed The
investigation disclosed that planning staff were inadequately supervised and, in the absence of any
Council adopted guidel~nes,were left to interpret development controls according to their own
views about particular developments. Planners were not thorough in checking informatlon provided
by applicants, and planning reports and consents were poorly drafted and lacked consistency in
format and approach to assessing the requirements of planning instruments. Routine failure to
check details prior to determinations being issued or to securely store copies of the approved plans
hampered the Council's ability to deal properly and adequately with compliance issues when they
later arose.

I found that the issues that both complainants raised were not isolated events My investigation
disclosed that there were no wrltten procedures to guide assessment decisions or business rules
for ensuring DA informatlon was correctly entered into council's systems or that obligations under
the State Records Act were met. The Council made changes to DA processing in 2003 that
focused on restricting direct commun~cationbetween planners and applicants and objectors and
centralised decision-making about DAs in a small unit which reduced the involvement of the
elected Councll The work of this unit was not guided by written procedures and the records of their
decisions lacked detail and falled to include reasons for overturning planners' recommendations.
In the former Department of Local Government's Promoting Better ~ r ~ c t i cReview
e
report sent to
the Council in February 2006, recommendations about improving Council's DA processing were
made, however, the review report was not drawn to the Council's attention. The flow of complaints
to the former Mayor led the Council to employ an external consultant to conduct a comprehensive
review of DA processingin late 2006. The consultant's review revealed community dissatisfaction
with Council's system and need for significant overhaul. The consultant identified inconsistency in
interpretation of the Development Control Plans, restriction in communication with applicants and
objectors and failure to deal with complaints about the process, all issues that were raised in the
complaints the subject of this investigation. However, it appears that the Council did not fully
implement all the consultant's recommendations when certain changes were made in 2007. In
2008 the Council delegated its powers for determining development applications to the Manly
Council Independent Assessment Panel that is under the control ofthe General Manager.
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The Council's failure to provide an efficient, fair and accountable development application
assessment service has been reflected in its poor performance in the annual State-wide survey of
councils where, since 2007, it has been included in the small group in most need of improvement. I
discovered that Council staff were advising senior management of problems with the accuracy of
information being entered into its electronic systems by planning staff but no action was taken on
this advice. I was satisfied that the governing body of the Council was not being adequately
informed about development application processing, particularly in relation to the types of
perfor'mance that were being monitored by the Department of Planning and were subsequently not
alerted to potential problems.
This issue was of particular significance because, as a result of Manly Council's poor performance
in the last couple of Local Performance Monitoring Reports, there has been some public comment.
However, this has not appeared to have enlivened the Council's concerns to require greater
accountability from staff for Council's performance.

Enforcement action
Council's investigation of alleged breaches of consent reflected similar deficiencies in
adm~nistrat~on
I found that compl~ancestaff, like planning staff, were inadequately supervised and
the Council's lack of internal controls allowed inappropriate enforcement dec~s~on-making.
An important object of good corporate governance is to ensure proper accountability of individuals
in the organisation and the provision of mechanisms that reduce' or eliminate self-interest or the
interests of a minority prevailing. The lack of proper governance at Manly Council in relation to
enforcement action resulted in a failure to comply with the Council's Code of Conduct anda lack of
proper accountability to the Council for actions and decisions related to compliance and
enforcement.
..

....
...~

Seven types of systemic problems were identified in the investigation:
.

-

1 The lack of a planned, consistent or just~f~able
approach to managing compliance.
2. The lack of policies and procedures to gu~deenforcement action
3. The controlling influence of the General Manager over enforcement decision-making.

4. Failure to answer correspondence.

5. Poor or no documentation of critical decisions, meetings, phone conversations, site
inspections, advice or undertakings.
6. Drafting of development consents and, in part~cular,conditions of consent in Notices of
Determ~nat~on
that were imprecise and presented problems for enforcement.

7. Failure to .properly
. . deal with complaints about non-compliance matters.
In the-complaints the subject of this investigation, it appeared to me that key Council staff took
inappropriate actions to achieve enforcement outcomes when the General Manager and staff held
negative views about the property owners. It appeared to me that staff had little regard for the
public interest, the cost to the budget or their obligations under Council's Code of Conduct and the
Local Government Act 1993. The Council had no plan to guide the strategic direction of its
regulatory functions as suggested by the NSW Government's Better Regulation Office, no
compliance and enforcement policy, or written procedures to guide decision-making. During the
investigation, the Council adopted a compliance and enforcement policy that appears to me to be
inadequate.
In relation to the first complaint, I found that staff subjected Mr and Mrs Humphreys to unnecessary
and repeated inspections of their house and threats of an injunction even when the evidence did
not support such action. Staff appeared to be influenced by their personal views of the
complainants and their development and appeared to go to extraordinary lengths to find an aspect
of the development for which an order could be issued. When its legal adviser told Council its order
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for demolition of a retaining wall would not be successful, staff continued to pursue the applicants
on the chance a judge might agree with their views.
In relation to the second complaint, the Council went to similar lengths when dealing with alleged
unauthorised structures on the rooftop. Despite strong advice from its external legal advisers that
Council would be unsuccessful because the applicant was complying with his consent, the General
Manager did not withdraw an order to remove the structures until Council had incurred significant
legal costs. The Council then issued a further order that it later had to withdraw. The General
Manager maintained that the developer had personally promised him a rooftop terrace was not in
the 2003 application to modify consent and had not been included in the 2001 consent and, on this
basis, in his view the rooftop structures were not authorised. However, the General Manager could
not find a copy of the 2001 stamped plans in Council's records that he claimed showed the rooflop
terrace had not been approved.
During the course of dealing with the Peninsula Owners Corporation's complaints in 2006, the
Council engaged the services of three legal firms and four barristers and in each case received
advice that legal action would be unsuccessful as the property owner appeared to have complied
with the 2003 consent. However, the Council was not, and never has been, fully frank in its advice
to the complainants about its inability to have the applicant remove the rooftop structures.

Legal costs
Council spent $157,576 on legal advice and other costs associated with enforcement action in both
of these cases. I found that the Council has no policy to guide its decisions when spending
ratepayers' funds on legal advice and legal action. I was unableto identify how Council. had ~.
considered the public interest in expenditure of such a large amount of public funds in these
.. ...~
matters.

Handling of Code of Conduct Complaints
A matter of serious concern to me was the Council's management of allegations that its former
Compliance and Enforcement Manager, who was ~nvolvedin both these matters, had fraudulently
made an affidavit to a court that he had a law degree, had presented a document purportedly
signed by the respondent to the court that was withdrawn when it was claimed the signature was
false and had withheld email documents required to be produced by notice of the court.
When Mr and Mrs Humphreys lodged a complaint about the former Compliance and Enforcement
Manager's conduct under Council's Code of Conduct, their emails to Council were blocked and
they were warned Council would obtain legal advice to assist the Regulatory Manager, whom
Council alleged was being defamed. After the complainants escalated their concerns to the former
Department of Local Government, the Council's response to the former Department's inquiries
gave the impression an investigation had been undertaken and the complaints had no substance.
Council also claimed the complainants' emails had been 'corralled' and not blocked.
In fact I found the Council did not conduct any investigation into the complaints and had no
procedures to guide the handling of complaints about breaches of Council's Code of Conduct. The
complaint was dismissed in a letter drafled by Council's in-house legal consultant and signed by
the Manager, Office of the General Manager. That letter warned the complainants that Council
regarded their allegations as defamatory of the former Compliance and Enforcement Manager and
if they persisted Council would seek legal advice in relation to defamation. This was contrary to a
circular issued by the that councils could not meet the costs of an action in defamation taken by a
councillor or council employee as plaintiff in any circumstances or of seeking advice in respect of
possible defamation, or in seeking a non-litigious remedy for possible defamation. I also discovered
that the former Compliance and Enforcement Manager had been involved in vetting the Council's
response to the complainants and the former Department.
Evidence also showed that the complainants' emalls, sent from the compla~nants'home email
address, were returned as undeliverable This appears to me to constituted 'blocking' of those
emalls and the Council's advice to the former Department that they were corralled does not appear
to have been correct.
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After we commenced our preliminary inquiries, the Council required the former Compliance and
Enforcement Manager to produce his academic qualifications. He signed a statutory declaration
that he had an arts degree and a law degree but they were stored in a box as a result of relocating
his residence and he could not access them. It was not until his submission of 7 April 2010 that the
General Manager told us that he and the Human Resources Manager had sighted the academic
qualifications at some unspecified stage. However, the investigation did not reveal that copies of
any of the former Compliance and Enforcement Manager's qualifications had been kept in
Council's records. When the Compliance and Enforcement Manager was unable to provide his law
degree, the General Manager suggested that there might have been the possibility of an
administrative error on the part of the university. He subsequently moved the former Compliance
and Enforcement Manager into another position for six months but shortly after the former
Compliance and Enforcement Manager resigned from the Council without any disciplinary action
being taken. The former Compliance and Enforcement Manager gave evidence at the hearing that
he did not have a law degree.
The investigation found a number of gaps in the Council's human resources management. The first
was the failure to check information provided by staff. The former Compliance and Enforcement
Manager had given three different dates of birth to the Council on various forms and he had
provided different dates and details about his academic qualifications on applications for positions
at the Council. The second was the Council appeared to have not undertaken the appropriate
performance reviews of the former Compliance and Enforcement Manager with only information
about reviewing his salary on his personnel file. The third was a lack of a recruitment policy or
performance management policy to guide proper recruitment practice and management of staff
performance.
Of serious concern to me is the fact that senior management at the Council appeared to be utiable' .:
to acknowledge that the former Compliance and Enforcement Manager had lied about his law
degree and to deal with the matter in accordance with Council's Code of Conduct. In addition; - - ~
senior staff provided him with good references - including ,advice that one of his outstanding.
personal attributes was his honesty - that helped him obtain positions as a.compliance officer in
two other councils.
~...

Report findings
Handling and investigating complaints by Mr and Mrs Humphreys about development applications
for No 15 Richmond Road Seaforth, No 17 Richmond Road Seaforth and No 19 Richmond Road
Seaforth
6.1

1 find the conduct of Manly Council when staff dealt with complaints from Mr and Mrs
Humphreys about the processes used for assessing DA401101 and DA240103 and sect~on
96 application for DA401101 and DA154102 for No 17 Richmond Road Seaforth and
DA155102 for No 19 Rlchmond Road Seaforth was unreasonable rn terms of section
26(l)(b) of the Ombudsman Act 1974 in that the Council.

-

failed to take appropriate action to assess and make determinations about the matters
ralsed in Mr and Mrs Humphreys' complaints and to convey the outcomes to them,
failed to have in place appropriate written correspondence handling procedures to
ensure the management of and timely response to written communications from the
community,

0

allowed planning staff to use inconsistent methodologies for assessing the DAs and
sectron 96 applications for No 15, No 17 and No 19 Richmond Road, Seaforth,
failed to develop and implement the appropriate policies and guidelines to assist staff
when assessing development applications and producing planning reports to ensure
consistency, accuracy, quality and transparency of decision-making, and
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-

failed to have appropriate systems for the supervision of planning staff involved in the
assessment of the DAs and section 96 applications for No 15, No 17 and No 19
Richmond Road, Seaforth.

Handling and investigating complaints by Mr and Mrs Humphreys about enforcement of the
development consents for DA401/01 and DA2040103 for No 15 Rlchmond Road Seaforth,
DA154102 for No 17 Rlchmond Road Seaforth and DA155102 for No 19 Rrchmond Road Seaforth
62

1 frnd that the conduct of Manly Council when staff investigated allegations of noncompliance and issued the notice and order to Mr and Mrs Humphreys to demolish the
retaining wall at No 15 Richmond Road Seaforth in 2005 was unreasonable in terms of
section 26(l)(b) of the Ombudsman Act 1974 in that Council:
acted on considerations that were not relevant to the decision as to whether or not the
development at No 15 R~chmond Road Seaforth was non-compliant wrth the
development consent,
failed to properly take into consideration the relevant facts from its own inspections, its
own relevant legal and professional advice and representations and supporting
evidence from Mr and Mrs Humphreys and their planner, private certifier and legal
advisers regarding the development at No 15 Richmond Road Seaforth,
failed to develop and implement the appropriate policies and guidelines to asslst staff
when dealing with compliance and enforcement matters.

Handling and investigating complaints about breaches of Manly Councrl's Code of Conduct by Mr
Mark Pearson

6.3

1 find that the conduct of Manly Council when the General Manager and staff dealt with Mrs
Humphreys' Code of Conduct complaints about Mr Pearson was unreasonable in terms of
section 26(l)(b) of the Ombudsman Act 1974 in that the Council:
failed to ensure that the appropriate inqurries were conducted into the allegations that
Mr Pearson had breached Manly Council's Code of Conduct,
e

.

failed to develop and implement appropriate written procedures for conducting inquiries
into complaints about breaches of Manly Council's Code of Conduct,
failed to provide the former Department of Local Government with full and accurate
information in response to its wrrtten inquirres following Mrs Humphrey's complaint to
the Minister for Local Government in March 2007 about Council's handling of her
complaints about the conduct of Mr Mark Pearson,
gave undue weight to its interests in protecting Mr Pearson from criticism and
complaints when dealing with allegations that he had breached Manly Councrl's Code
of Conduct.

Handling and 'nvestigating compla'nrs from members of the Penins~laOwners Corporation about
developments undertaken at 30, 31 and 32 South Steyne, Manly following approval of DA468100
64

1 find that the conduct of Manly Council when the General Manager recelved complalnts
from the Peninsula Owners Corporat~onabout the developments undertaken for DA468100
at 30, 31 and-32 South Steyne Manly was unreasonable in terms of section 26(l)(b) of the
Ombudsman Act 1974 in that the Council:
e

failed to take any action or cause action to be taken to assess or investigate the
matters raised by the Peninsula Owners Corporation in their email and letter dated 12
May 2003 and 29 May 2003 respectively.
failed to have appropriate correspondence handling processes in place to ensure the
management of and tlmely response to written communications from the community,
and
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.

failed to be fully frank with the Peninsula Owners Corporation, the Mayor and
Councillors in 2006 regarding Council's powers to remove structures on the rooftop at
30, 31 and 32 South Steyne, Manly.

Processing development application DA468100 and the application for modification to development
consent for DA468100 for 30, 31 and 32 South Steyne, Manly
6.5

1 find that the conduct of Manly Council when staff assessed DA468100 and an application
to modify consent for DA468100 was unreasonable in terms of section 26(l)(b) of the
Ombudsman Act 1974 in that Council:

failed to keep records of the relevant plans associated with consent for DA468100
issued on 29 January 2001 contrary to the requirements of the State Records Act
1998, and Section 100 of the Environmental Planning and Assessment Act 1979 and
Clause 266 of the Environmental Planning and Assessment Regulation 2000 that
specify the keeping of all approved plans as part of the register of consents, and

-

failed to record cieai and unambiguous conditions of consent that fully and accurately
documented the Council's determinations on 29 January 2001 and 5 May 2003,
failed to develop and implement the appropriate policies and guidelines to assist staff
when assessing development applications and producing planning reports to ensure
consistency, accuracy and transparency of decision-making, and
failed to have appropriate systems for the supervision of planning staff involved in the
assessment of DA468100 in 2001 and the section 96 application in 2003 and the
checking of . the accuracy of planning reports, and the contents of Council
determinations and notices of determinations.

Enforcing development consent for DA468100 for 30, 31 and 32 South Steyne, Manly
-

-

-

66

1 find that the conduct of Manly Council when the General Manager and staff investigated
allegations of non-compliance in relatlon to DA468100 for 30, 31 and 32 South Steyne,
Manly was unreasonable in terms of section 26(l)(b) of the Ombudsman Act 1974 in that
Council:
acted on considerations that were not relevant to the decision as whether or not the
development on the roof top at 30, 31 and 32 South Steyne, Manly was non-compliant
with development consent,

*

-

#NSW

failed to properly take into consideration relevant facts from its own inspections, the
approved plans and consents, and its own legal and professional advlsers and
representat~onsand supporting evidence from applicant, the applicant's prlvate
accredited certifier and legal adv~ser,and
faded to develop and implement the appropriate policies and guidelines to assist staff
when dealing with compliance and enforcement matters.
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Report recommendations

..

7

I recommend that:

71

The Mayor tables thls report in full for discussion at the open session of an ordinary
meeting of Councll w~thinsix weeks of the Issuing of thls report

7.2

The elected Council reviews the performance of the General Manager in light of the
information in this report.

7.3

The elected Council invites the Chief Executive, Division of Local Government, Department
of Premier and Cablnet to conduct a further Promoting Better Practice Rev~ewof Manly
Council in 2011 and ensures that the General Manager and staff fully and properly cooperate with the officers of the Division appointed to conduct the Review.

7.4

The elected Council makes an unreserved written apology to Mr and Mrs Humphreys for
the unfair treatment in relation to their development applications and section 96
applications, the unreasonable conduct of planning staff when assessing their applications
and the Council's failure to respond to their complaints, for the unfair and punitive
enforcement action taken against them in 2005 and 2006, and for the inconvenience,
stress and efforts they had to make when dealing with Manly Council. This apology should
be provided immediately following the Council meeting referred to in recommendation 7.1.
The Council should provide a copy of the apology to the Ombudsman when it is sent to Mr
and Mrs Humphreys.

7.5

The elected Council makes an unreserved written apology to the Peninsula Owners
Corporation for Council's failure to respond to their communications in 2003 regarding the
Notices of Determination for the section 96 application for DA468100 and for the failure t o
properly investigate and respond to their complaints about non-compliance at 30-32South
Steyne Manly, for the General Manger's failure to provide them with the full facts relating to
consent for DA468100 and frank advice about Council's inability to enforce the removal of
structures on the rooftop and for the inconvenience, stress and efforts they had to make
when dealing with Manly Council. This apology should be provided immediately following
the Council meeting referred to in recommendation 7.1.The Council should provide a copy
of the apology to the Ombudsman when it is sent to the Peninsula Owners Corporation.

7.6

The elected Councll makes an ex-gratia payment to Mr and Mrs Humphreys to cover the
costs of their legal fees incurred when they appealed against Order 38/05 ~ssuedon 12
May 2005 and for costs they incurred for the mediation conducted in 2006. Any dlspute
about the quantum of legal expenses should be referred to an agreed Independent
assessor to determine the quantum of compensat~onThe independent assessor could be
drawn from a list of persons suggested by the Law Society of NSW. I further recommend
that the elected Councll make all reasonable efforts to make the ex-gratia payment w~thln
two months of the date of the Councll meeting referred to in recommendation 7 1.

.

~.

7.7. The elected Council requires the General Manager to provide each Councillor immediately
with a copy of the former Department of Local Government's Promoting Better Practice
Review report of Manly Council dated January 2006.

7.8

The elected Council ensures its Audit Committee either conduct or oversight the conduct of
an audit of the expenditure of Council's funds on legal advice and legal action and develop
a plan to manage legal costs in accordance with the Council's Budget and Management
Plan. A part of the audit should include reviewing the current arrangements for the
provision of legal advice, the approval arrangements and the reporting obligations
regarding the provision of legal advice and the taking of legal action. This audit should be
conducted within three months of the date of the issuing of this report.

7.9

The elected Council requires the General Manager to take immediate action to appoint a
suitably qualified and experienced person to the position of internal auditor to properly
implement the Council's internal audit charter and guidelines and to support the work of the
Audit Committee.
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7.10

The elected Council requires the General Manager to provide it with the annual data
supplied to the Department of Planning at the end of July each year for the Local
Development Performance Monitoring Report.

7.11

The elected Council requires the General Manager to provide it with an additional report to
accompany the quarterly updates on the Management Plan that measures Council's
quarterly performance against the mean gross determination times and other statistics
published in the previous Department of Planning's Local Development Performance
Monitoring Report.

'

.

7.12

The elected Council requires the General Manager to implement recommendations in the
report of May 2008 regarding improvements in the methods of collecting and verifying
development application data that is used for the Department of Planning's Local
Development Performance Monitoring Report.

7.13

The elected Council and the senior executive work together to develop and implement a
compliance and enforcement plan for the full range of its regulatory functions, including the
appropriate measurement of performance against the plan, reporting obligations and the
requirement for periodic review of the plan. The council should consider advice published
by the NSW Government's Better Regulation Office when preparing its plan. This plan
should be finalised within six months of the date of the issuing of this report.

7.14

The elected Council engages a suitably qualified and experienced external consultant to
develop written guidelines for preparing planning assessment reports to ensure
consistency in reporting in terms of format and content, and guidance on the interpretation .
of codes and planning instruments and the exercise of discretion by planning staff. In
developing the written guidelines, the' consultant should make reference to best practice
guidelines for local Government and the Development Assessment Internal Audit tool"^^
published by The Independent Commission Against Corruption in April 2010. 1 further
recommend that the elected Council should ensure all relevant staff are trained in the use
of the guidelines for preparing planning assessment reports. These guidelines should be
implemented within three months of the date of the issuing of this report.

-

.

7.15

The elected Council requires the General Manager to provide a report to the next ordinary
meeting of Council regarding the implementation of Professor Sourdin's recommendations
in her report on DA Processing at Manly Council.

7.16

The elected Council develops and implements written procedures for assessing and
investigating complaints alleging misconduct by staff, the General Manager and
councillors, that include, but are not limited to, procedures in sections 12 to 14 of the Model
Code of Conduct for Local Councils in NSW 2008 and section 5 of Guidelines for the
Model Code of Conduct for Local Councils in NSW published by the former Departmentof
Local Government in October 2008. 1 further recommend that these new written
procedures be implemented within three months of the date of this issuing of this report.

7.17

The elected Council conducts training for its members and staff on the new procedures for
dealing with complaints alleging misconduct by staff, the General Manager and
Councillors. I further recommend that the training be conducted within one month of the
implementation of the new written procedures recommended in 7.16.

7.18

The elected Council conducts refresher training for members and staff regarding their
obligations to comply with Manly Council's Code of Conduct adopted in September 2009.
This training should be conducted by a person not associated with Manly Council and with
expertise in Code of Conduct training. I further recommend that the training be conducted
within three months of the date of issuing of this report.

7.19

The elected Council and the senior executive work together to develop and implement a
complaints management framework as recommended in the Australian Standard AS IS0
10002-2006 Customer satisfaction - Guidelines for complaints handling In organisations,
the Ombudsman's Complaint Handlers Took Kit 2004 and the Complaints Management in
Councils Practice Note No 9 which is a joint publication of the Division of Local
Government, Department of Premier and Cabinet and the NSW Ombudsman. This
framework should be finalised within six months of the date of the issuing of this report.

~.
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7.20

The elected Council engages a suitably qualified and experienced external policy
consultant to revise the following policies and guidelines for adoption by the Council w~thin
six months of the date of issuing of this report:

.

.

Counc~l'sCompliance and Enforcement Policy and Guidelines of October 2009
Council's draft Complaints Management Policy published in September 2008.

The elected Council requires its Audit Committee or the newly appointed internal auditor to
audit the implementation of the recommendations for improving Council's records
management processes as listed in Sinc Solutions' November 2008 report within three
months of the issuing of this report.
The elected Council requires the General Manager to integrate into the performance
management plans of all senior staff obligations for the management of complaints,
correspondence handling and record keeping within three months of the date of the issuing
of this report.
The elected Council engages a suitably qualified and experienced external policy
consultant to develop the following documents for adoption by the Council within six
months of the date of issuing of this report:

.
.

.
7.24

A recru~tmentpolicy and procedures that includes measures to ensure that
employees prov~defull, accurate and honest advlce regarding their personal
detalls and qual~ficat~ons.
A performance management policy.
Written correspondence handling procedures to support the Customer Servlce
Charter.

That at the time the Mayor notifies me of any action taken or proposed to be taken in
consequence of th~sreport that a copy of that notif~cat~on
be forwarded to the M~nisterfor
Local Government.
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1.

Introduction

This is the final report, pursuant to section 26 of the Ombudsman Act 1974, following the
investigatlon of complalnts by Mr and Mrs Humphreys of Seaforth and the Peninsula Owners
Corporation of Wentworth Street Manly about how Manly Council handled and investigated their
original complalnts, processed development applications and managed compl~ance and
enforcement functions
Mr and Mrs Humphreys' complaint and the Peninsula Owners Corporation's complaint indicated
there could be improper conduct and deficiencies in a number of processes and practices at Manly
Council The investigatlon used these complaints as case studles to examine these broader
processes and practices.

1.1

The Complaints
Complaint from Mr and Mrs Humphreys of 15 Richmond Road Seaforth

1.1.1

On 1 May 2007, Mr Paul and Mrs Sue Humphreys complained to the NSW Ombudsman about the
conduct of Manly Council. The letter of complaint contained the following allegations:
e

.

'Manly Council rejected their objection to the proposed development at No 17 Richmond Road
Seaforth on the basis that the~rproperty No 15 Richmond Road Seaforth 'does not exist'.
There was a relationship of influence favourable to the owners of No 17 and No 19 Richmond
Road Seaforth with Council Planner David Stray that gave rise to preferential treatment of those
properties and adverse discriminatoiy treatment of No 15 Richmond Road Seaforth.
A Council officer who had a relationship with the father of the owners of the premises No 17 and

e

No 19 Richmond Road Seaforth was permitted to have the oversight of the development
applications relating to such premises.

.. .

*

There were breaches of Manly Council's Code of Conduct which were raised with the General
Manager, Mr Wong, but in respect of which there were either no review or alternatively no
response to me as a complainant in respect of the outcome of such breaches.
When these matters were raised with the General Manager they were threatened with action
against them for defamation and harassment if they raised such breaches again. This was
intimidatory.
Their ability to correspond with Manly Council by email was deliberately blocked electronically
afler they had raised the breaches of Manly Council's Code of Conduct.
Mr Pearson [former Regulatoiy Manager] and the Mayor made false accusations, irrelevant to
the proper consideration of the development application lodged in respect of No 15 Richmond
Road Seaforth. These include that the complainants were criminally liable, that they may be
prosecuted and that they were trouble makers.

s

Council officers harassed them in the course of building. This included entering the site seven
times in two months, including one visit to demand that their builder stop a lawful concrete pour
that was in progress. This was done despite the fact that Manly council had already carried out its
own sutvey, thereby confirming that the pour was in accordance with the consent.
e

.
#NSW

There was a failure by the Council to disclose relevant information and correspondence to them,
notwithstanding the issue of several notices to produce given to the Council in the course of Land
and Environment Court proceedings.
Refusal to provide access to information lawfully obtainable under the Freedom of Information
Act and relevant to applications before the Council concerning No 15, No 17 and No 19
Richmond Road Seaforth.

Ombudsman

3 September 2010

Manly Council Investigation
Final ReDort

.

Several material modifications were made to the planning consents issued in respect of the
neighbouring premises at No 17 and No 19 Richmond Road Seaforth in contravention of the
provisions of section 96 of the Environmental Planning and Assessment Act.
One of the modificat~onswas a breach of the Council's own LEP. This followed a warning given
to them by their neighbours at No 17 and No 19 Richmond Road Seaforth that they should not
object to the development applications because they [their neighbours] had 'relationships' in
Counc~l.

s

.
.

.
.

The council had advised that it would not require the owners of No 17 and No 19 Richmond
Road Seaforth to comply with measures/conditions imposed by the Council that were designed to
protect the privacy and amenity of their property at No 15 Richmond Road Seaforth and that of
their other neighbours.
The Council denied access to the files kept in respect of No 17 Richmond Road Seaforth since
2005, thereby preventing them from knowing whether a modification had been lawfully Allowed in
respect of the consent for No 17 Richmond Road, whether the procedure followed accorded with
section 96 of the Environmental Planning and Assessment Act, whether a building certificate had
been issued in respect of such adjacent premises and whether such certificate (if any) accorded
with the terms of the consent given.
The way the development application relating to No 15 Richmond Road Seaforth was dealt with
was adversely discriminatory; whereas the way in which the development applications in respect
of No 17 and No 19 Richmond Road Seaforth were dealt with was discriminatory in a preferential
way.
Despite complaints concerning the way the developments applications relating to No 17 and No
19 Richmond Road Seaforth and matters related thereto were being dealt with by the Council
officers, nothing was done to rectify the situation.

.. . .

Gross delay in processing their development applications.
Mark Stephen Pearson [former Regulatory Manager] does not have qualifications as a solicitor or
in law as claimed by him.'

-

..,. .
.

~.

~~

Attached to the letter of complaint was an additional 18-page detailed chronology containing 70
statements elaborating on the issues in the complaint. The Humphreys said they had delayed
making the complaint to us until they were permitted to occupy their house as their experience with
the Council 'founded an apprehension that an earlier complaint may trigger yet further
inappropriate conduct on the part of the Councii and its officers'.

1.1.2

Complaint f r o m the Peninsula Owners Corporation

On 12 December 2007, the owners corporation of a Manly apartment block known as The
Peninsula complained to the NSW Ombudsman about the conduct of Manly Councll, the General
Manager Mr Henry Wong, the Regulatory Manager Mr Mark Pearson and planning staff involved in
the processing of DA468100 for a development at 30, 3 1 and 32 South Steyne Manly whlch is
located between South Steyne and Rialto Lane Maniy. The Peninsula apartment block IS located
on the block behind South Steyne facing both Wentworth Street Manly and R~altoLane
immediately at the rear of the propert~es30, 31 and 32 South Steyne Manly. The Peninsula
Owners Corporation alleged the Councii:
failed to enforce development consent condit~onsfor DA468100 for a development at 30, 31
and 32 South Steyne Manly, which was located between The Peninsula apartment block on
Wentworth Street Manly and South Steyne
failed to act on their complaints about unauthorised work and illegal activities at 30, 31 and 32
South Steyne, Maniy commencing in May 2006,
failed to reply to their correspondence about enforcement of development Consent conditions
for DA468100 and their complaints about unauthorised works and illegal activities at 30, 31 and
32 South Steyne, Manly,
e

lost the approved plans that were referred to in the conditions of consent for DA468100 in 2001,

&NSW
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lacked transparency and accountab~lityin the processing of development appllcatlons and the
enforcement of consent conditions

1.2
1.2.1

Preliminary inquiries
Preliminary inquiries arising from the Humphreys' complaint

Mr and. Mrs Humphreys were interviewed on 23 May 2007 at the office. Even though they had
provided a large folder of documents in support of their complaint, we asked for some additional
information. We contacted the former Department of Local Government for information to assist our
inquiries and then visited the Council offices to review their files on 16 August 2007. We reviewed
the contents of the property and DA files for No 13, 15, 17 and 19 Richmond Road Seaforth.
Because of the allegation that Mr Mark Pearson did not have legal qualifications he claimed to
have, we also asked whether the Council had obtained for its records a copy of the original
academic transcripts of his Bachelor of Arts and Bachelor of Laws from the Australian National
University (ANU). The Council was only able to show us Mr Pearson's application for employment
in which he stated he had both these qualifications. During the visit, we copied more than 1,000
pages of documents. The Humphreys provided their additional information on 21 August 2007. This
included another two large folders of documents containing at least 500 pages.
We prepared a detailed 39-page chronology of events from all the documents obta~nedat that
stage. We then sent written inquiries to Council under section 13AA of the Ombudsman Act 1974
on 10 September 2007 asking 27 questions. Council requested an extension of the time to respond
to Monday 5 November 2007 which was granted

.

.

.. ~. ~

On that date, we received a large ring binder of documents, containing more than 500 pages of
documents and a detailed response from the Council. In covering correspondence, the General
Manager objected to being asked to respond to all the issues in the complaint and told us he
regarded the Humphreys' allegations as having no merits. He included two sets of comments;
handwritten and typed, from Mr Stray, Mr Pearson and Mr Christmas to each of the particular
allegations made by Mr and Mrs Humphreys in their complaint letter and the additional 18-page
chronology. Mr Pearson also provided a handwritten chronology of documents found on the
Council's files relating to the Humphreys' development applications and the neighbours'
development applications at 17 and 19 Richmond Road, Seaforth.
.

he General

Manager wrote to us again on 14 November 2007 stating that Mr Pearson had
supplied a Statutory Declaration confirming he had obtained both a Bachelor of Arts in 1993 and a
Bachelor of Laws in 1995 from the Australian National University and that he had been unable to
locate these academic records in a search of his own possessions or afler approaching student
records services and several academic personnel at the University.
On 18 February 2008, we visited the Council again and reviewed the contents of the property and
DA files for No 13, 15, 17 and 19 Richmond Road Seaforth. We photocopied additional documents
and used them to update the detailed chronology of events and to perform a comprehensive
analysis of material found on those files. This analysis was also informed by the responses to the
written inquiries and detailed comments provided by Mr Stray, Mr Christmas and Mr Pearson as
well as Mr Pearson's chronology of documents associated with the development applications for
15, 17 and 19 Richmond Road Seaforth.

1.2.2

Preliminary inquiries arising from the Peninsula Owners Corporation's complaint

Following assessment of the initial complaint letter, we contacted Mrs Lisle Fortescue of the
Peninsula Owners Corporation and requested that she provide documents to support the
allegations being made about the Council's conduct. Mrs Fortescue visited the office on 14 January
2008 with a large folder of documents covering their dealings with the Council.
We commenced our preliminary inquiries under section 13AA of the Ombudsman Act 1974 on 18
February 2008 with a visit to Manly Council offices to review the Council's records relating to the
development application DA468100, compliance with development consent and complaints from the
Peninsula Owners Corporation or individual property owners in that strata and any external advice
Council obtained in relation to the development.
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On 20 March 2008, we also made preliminary inquiries under section 13AA of the Ombudsman Act
1974 with Mr Bernie Cohen from Essential Certifiers, the Principal Certifying Authority (PCA) for
DA468100. On 3 April 2008, we met Mr Cohen in response to our inquiries. He attended our offices
and provided his file relating to the certification for DA468100 for our inspection. We copied all of
the documents from his file. This amounted to another 500 pages. Then we prepared a
comprehensive 27-page chronology of events and a detailed analysis of the documents found on
Council's files and the PCA's file.

1.3

Why we decided to investigate

One of the principal functions of the office of the NSW Ombudsman, as specified in section 13(1) of
the Ombudsman Act 1974 is to investigate the conduct of a public authority where it appears to the
Ombudsman that conduct may be conduct referred to in section 26 of the Ombudsman Act.
After examining the information obtained from the preliminary inquiries into both matters and
reviewing other complaints about Manly Council made to us since 2003 involving similar issues, it
appeared that the Council's conduct in relation to the Council's systems and processes for
assessing development applications, complaint handling, dealing with non-compliance wlth
development consent and dealing with allegations of breaches of the Code of Conduct could be
conduct referred to in section 26 of the Ombudsman Act 1974.

Conduct the subject of the investigation

1.4

In light of the matters set out in section 1.3, the following conduct of the Council was made subject
of investigation in separate Notices of lnvestigation issued to Manly Council dated 25 March 2008:
1.4.1

Complaint from Mr and Mrs ~ u m ~ h r e y s '

All of the actions and inactions which were part of any process used by the Council when:

.

-

-

*

.

Enforcing compliance with developmenr consents for DA401101 and DA240103 for No 15
Richmond Road Seaforth, DA154102 for No 17 Richmond Roaa Seaforth and DA155102 for No 19
Richmond Road Seaforth.
Handling complaints by Mr and Mrs Humphreys about development applications for No 15
Richmond Road Seaforth, No 17 Richmond Road Seaforth and No 19 Richmond Road
Seaforth.
lnvestigating complaints by Mr and Mrs Humphreys about development applications for No 15
R~chmondRoad Seaforth, No 17 Richmond Road Seaforth and No 19 R~chmondRoad
Seaforth
Handling complaints by Mr and Mrs Humphreys about enforcement of the development
consents for DA401/01 and DA240103 for No 15 Richmond Road Seaforth, DA154102 for NO 17
Richmond Road Seaforth and DA155102 for No 19 Richmond Road Seaforth
lnvestigating complaints by Mr and Mrs Humphreys about enforcement of the development
consents for DA401/01 and DA240103 for No 15 Richmond Road Seaforth, DA154102 for NO 17
Richmond Road Seaforth and DA155102 for No 19 Richmond Road Seaforth.
Handling complaints about breaches of the Code of Conduct by Mr Mark Pearson

e

lnvestigating complaints about breaches of the Code of Conduct by Mr Mark Pearson.

' Whtle Mr and Mrs Hurnphreys also compla ned they were denled access to Informallon on Councl's f es under s e n o n 12
of !he Local Government Act 1993 and lawf.lly oota nao e under Freedom 01 informahon Act 1989 tnese Issues were
excluoed from lhts fnvest~gataonbeta-se the Counc I's handl.ng of section 12 and Freedom of Informal on app lcallons has
been taken up of our own motion as part of separate Inquiries

NSW Ombudsman
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1.4.2

Complaint from the Peninsula Owners Corporation

All of the actions and inactions which were part of any process used by the Council when:
e

Handling complaints from members of the Peninsula Owners Corporation about developments
undertaken at 30,31 and 32 South Steyne, Manly following approval of DA 468100.

e

Investigating complaints from members of the Peninsula Owners Corporation about developments
undertaken at 30,31 and 32 South Steyne, Manly following approval of DA468100.

.
.

Processing development application DA 468100 for 30,31 and 32 South Steyne, Manly.
Processing the application for modification to development consent for DA 468100 for 30,31 and

32 South Steyne, Manly.
Enforcing development consent for DA 468100 for 30,31 and 32 South Steyne, Manly.

The public authorities the subject of the investigation

1.5

The subjects of the investigation were specified in the notlces of investigation as:

1.6

(I)

Manly Council.

(ii)

Such persons who may have been involved with the conduct the subject of
investigation and whose identity has yet to be determined.

Administrative investigations

It is not uncommon that people the subject of investigation, including some legal representatives do
not fully understand the nature of administrative investigations conducted by the Ombudsman.
The Ombudsman Act requlres that before the Ombudsman can commence a formal investigation
under sect~on13,the Ombudsman, (or Deputy Ombudsman or delegate) must have formed a view
that it appears to them that the conduct may be conduct referred to in sect~on26 of the Act. Section
13(1)states.
Where it amears to the Ombudsman that any conduct of a public authority about wh~cha complaint has
been madeunder section 12 may be cond~ctreferred to in seaion 26, the Ombudsman may, wnether or
not anv oerson has comolained to the Omoudsman aooLt the conduct, make [he conduct the s~b;ectof
an ~nvidi~ation
under th;s Act.
The conduct referred to in section 26 is conduct of the following kinds:
'(a) contrary to law
(b) unreasonable, unjust, oppressive

discriminatory,

(c) in accordance with any law or established practice but the law or practice is, or may be,
unreasonable, unjust, oppressive or improperly discrim~natory,
(d) based wholly or partly on improper motlves, irrelevant grounds or irrelevant
consideration,

(e) based wholly or partly on a mistake of law or fact,

(9 conduct for which reasons should be given but are not given,
(g) otherwise wrong.'
There is a significant distinction between the conduct of an administrative investigation under the
Ombudsman Act and iudicial oroceedinas in a court. The distinction between an Ombudsman
investigation and procekdings before a court is that the Ombudsman must decide whether or not to
commence an investigation and must therefore have formed a view that wrong conduct may have
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occurred. In the litigation context, these decisions are made by one or both of the parties to the
proceedings. The court generally does not decide to institute proceedings and it would be qulte
inappropriate for the presldlng officer to have formed any prior views.
Another distinction between judicial and administrative proceedings relates to how relevant
evidence is obtained. Administrative investigations by the Ombudsman are based on the use of
inquisitorial processes involving the collection and assessment of documentary evidence,
inspections, information obtained from conversations with relevant parties, correspondence with
relevant parties and hearings using Royal Commission powers in which evidence is obtained under
oath, conducted as the Ombudsman thinks fit and to the extent that he decides there is sufficient
probative evidence to form conclusions. It is not required by the Ombudsman Act or by the
requirements of procedural fairness that all persons involved in conduct the subject of investigation
are personally interviewed or calledto give evidence under oath at a hearing.

Ombudsman procedures for conducting administrative investigations

1.7

After all the information relevant to the investigation has been obtained, the Ombudsman officer
primarily responsible for assisting the Ombudsman, Deputy Ombudsman or delegate in the
conduct of the investigation ('the investigation officer') assesses it and then prepares one or more
documents containing a provisional statement of facts, conclusions (including any proposed
adverse comment), findings and recommendations. For procedural fairness reasons, a copy of the
statement of facts and any proposed adverse comment is forwarded to individuals who may be
detrimentally affected by any adverse comment or any conclusions arising from the investigation.
The individuals are given an opportunity to make any submissions they wish on the statement of
facts and any proposed adverse comment. This procedure serves three functions:
.
Firstly, it is some ways equivalent to the role played in judicial proceedings by the
rules in Brown v Dunn.
Secondly, it provides procedural fairness
Thirdly, it is a way to test the evidence as part of the ongoing investigation.
Investigations under the Ombudsman Act are conducted by the Ombudsman or a statutory officer
of the Ombudsman who will preside over any hearings where Royal Commission powers are used.
The investigation is ongoing up until such time as the statutory officer considers all the evidence
gathered and all submissions on the prov~sionalstatement of facts, conclusions, find~ngsand
recommendat~onsand forms a concluded view about the matters subject of the investigation.
If a report under section 26 of the Act arises out of the investigation, it is made by the relevant
statutory officer and initially is set down in a draft report which is sent to the relevant Minister at the
same time that the Minister is given the opportunity to consult with the Ombudsman under section
25 of the Act. Following any such consultation, or should the Minister not require a consultation, the
Ombudsman or the statutory officer makes the report final and sends copies to the responsible
Minister and the head of the public authority whose conduct is the subject of the report, the
complainant and the public authority (an officer of the agency) to whose conduct the report relates.
If the concluded view of the statutory officer after investigation is that thereis no conduct falling
within section 26 of the Act., the complainants and persons the subject of investigation are informed
and reasons provided. No report is made to the Minister in such circumstances.

1.8

The investigation

Notices in accordance with section 16 of the Ombudsman Act 1974 were issued on 25 March 2008
to the former Mayor of the Council relating to both complaints. The notices included a requirement
under section 18 of the Ombudsman Act 1974 for the production of:
answers to 13 questions and copies of documents related to the management and
lnvestigation of the complaints about the processing of development applications, enforcement
of development consent and allegations of breaches of the code of conduct relating to the
complaint from Mr and Mrs Humphreys, and
e

answers to 8 questions and copies of documents related to the handling and investigation of
complaints about the processing of the development application and enforcement of consent
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and failure to respond to correspondence relating to the complaint from the Peninsula Owners
Corporation.
On 31 March 2008 we received a letter from the former Mayor advising us that he had referred the
notices issued under section 18 for the production of answers and copies of documents to the
General Manager. Also on 31 March 2008 the acting General Manager, Mr Stephen Clements,
acknowledged receipt of the notice of investigation and notice issued under section 18 for the
production of answers and copies of documents. Copies of the notices of investigation and notices
issued under section 18 were not provided to Councillors. However, at 2.6 of our notice to produce
we required the production of documents held by the Mayor and councillors andlor their support
staff relating to complaints from Mr and Mrs Humphreys about enforcement of compliance with
consent for DAs 40101 and 240103 and for DA154102 and DA155102.
On 29 April 2008, Council provided its response to the notices to produce. However, the Counc~l
had not fully complied wlth the requirements of the notlces. A number of Councillors e~therdid not
respond at all to either the notices to produce or had performed some searches of their records but
had not indicated their advice was a complete response.
Council's respdnse did not fully answer questions 1.1, 1.2, 1.7, 1.8, 1.12 and 1.13 in the Notice
relating to the Humphreys complaint. The Council answered these questions by claiming not to be
able to understand our questions unless we provided definitions of routine local government
terminology such as 'enforcement' or more specific details of particular development applications.
On 20 May 2008, Mr Stephen Clements, the Acting General Manager, wrote to us that
documentation relating to DA401101 and DA240103 at 15 Richmond Road Seaforth had been
separated from Council's files during the course of legal actions and was incorrectly stored in
Council's filing system. As a result it was not made available to us during our site visit. The
Council invited us to inspect the documents and undertook to provide copies of documents that fell
within the category of documents required to be produced in our letter of 25 March 2008.

..

-

.

On 23 May 2008 we phoned the then Mayor, Dr Peter Macdonald, and advised him about the
Council's failure to fully answer questions in the notice to produce. The Mayor phoned us again on
28 May 2008 to advise that he had spoken to Mr Henry Wong, the General Manager. The General
Manager's response to our concerns was that there had not been sufficient direction from this
office that Councillors should comply with the requirements of the Notice. The Mayor said he
understood the necessity for us to obtain all the information from Council to make an informed
opinion. He said the General Manager would contact us. Later that day, Mr Wong phoned to
advise that while he did not know what else he could do to get Councillors to comply with our notice
to produce, he would take action now to have Councillors fully comply with the notices.
On 6 June 2008, we received a letter from the General Manager, providing additional information
and clarification in response to questions 1. I , 1.2, 1.7, 1.8, 1.12 and 1.13. A number of councillors
searched their records and provided additional documents. However, one Councillor provided no
response to the notice to produce.
On 18 June 2008 we visited the Council and inspected the Council's files and the documents that
had not been made available to us during our previous site visit. We obtained photocopies of
additional documents.
Between June and September 2008, we analysed all the additional information. The investigation
ultimately involved an examination of various matters:
(1)

Development application processing at Manly Council

(2)

The handling and investigation by Council of complaints about non-compliance with
development consent;

(3)

The handling and investigation by Council of complaints about breaches of Manly
Council's Code of Conduct

(4)

Manly Council's corporate governance and organisational culture.
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For the purpose of the investigation, it was decided to take sworn evidence from Mr Henry Wong
(General Manager), Dr Peter Macdonald (who was Mayor at the time), Mr Mark Pearson (by then
the former Manager, Regulatory Services), Mr David Stray (Manager Development Assessment).
and Mr Ariel Ellis (who was Manager Corporate Governance at the tlme).
An inquiry using the Ombudsman's royal commission powers under section 19 of the Ombudsman
Actwas convened and sat on the following dates 12, 15, 19 and 25 September 2008 and 3 and 10
October 2008.
On 8 December 2008, we issued a section 18 Notice to Produce to Auburn Council for the
product~onof documents relatlng to Mr Mark Pearson's application for a Compliance Officer
posltlon w~ththat Councll whlch he lodged on 3 June 2008. We attended Auburn Councll offices on
8 December 2008 and took photocop~esof Mr Pearson's job application, resume, academic
transcript and two oral referee reports.
On 26 May 2009, we issued a section 18 Notice to Produce to Warringah Council for the
product~onof information relating to Mr Mark Pearson's home address and telephone contact
numbers Warringah Council provided this information on 27 May 2009.
On 9 and 10 June 2009, 1 forwarded statements of facts and proposed adverse comment to Mr
Pearson, Mr Stray, Mr Ellis, Mr Paul Christmas, former Planning Officer, and Ms Helen Lever,
Principal Offlce Manager and Manager, Offlce of the General Manager. I received submissions
from Ms Lever and Mr Christmas Those subm~ss~ons
have been taken into consideration in
preparing this report
On 28 July 2009, 1 wrote to Mr Pearson, Mr Stray and Mr Ellis regarding the statements of facts .:
and proposed adverse comment. Mr Stray and Mr. Ellis did not make any contact with me in
response to my correspondence. On 3 August the statement of facts and proposed adverse "comment that had been sent via registered mail was returned unclaimed by Mr Pearson. I resent.
this document to his personal address via ordinary mail on the same day. I received a letter from
Mr Pearson dated 3 August 2009 advising that he was of no fixed address but that I could forward
- mail to his previous address and the new occupants would hold it until he picked it up. However, he
. - was not in a position to contact the new occupants frequently. On 20 August 2009 Mr Pearson
advised me by letter that he had had a precursory view of the statement of facts and proposed
. adverse comment and due to his circumstances he proposed to respond as soon as practical. I
have had no further contact from Mr Pearson.

-

After considering the submissions of Mr Christmas and Ms Lever, we revised the provisional
statement of facts to include relevant information and I forwarded the document to Mr Wong for
comment on 14 September 2009 with a request for comments or submissions within 21 days. The
purpose in providing Mr Wong with the provisional statement of facts at this stage was to enable
him to provide any submissions before provisional conclusions, finding and recommendations were
finalised.
On 30 September 200
ong's solicitors requested a further 28 days to respond and I granted
an extension of time until 4pm on 28 October 2009:On 27 October 2009, we received a written
request for clarification in relation to confidentiality requirements when Mr Wong believed he
needed to communicate the fact of the investigation to the current elected members of Council in
order for the 'funding of the significant cost (and time) burden he is and will continue to suffer in
responding to your office's investigation'. We responded on 28 October 2009 that it was in Mr
Wong's interests to maintain confidentiality regarding the contents of the document for the reason
that Information in his submission may affect the determination of the factual matters. We also
advised that it would have been our expectation that after the current Council was elected in
September 2008 that Mr Wong would have advised the new Mayor and all new Councillors that
there was an ongoing investigation and the confidentiality requirements attached to that process. It
was also our expectation that Mr Wong would remind all re-elected Councillors that the
investigation was ongoing.
Later on 28 October 2009, Mr Wong's solicitors sent further correspondence asserting that his
ability to respond to the statement of facts was compromised by his inability to obtain advice or
information from several of his staff and further advice, information or comment from the elected
Council members in the same way that Councillor Peter Macdonald had commented to us. His
ability to properly fund his legal representations was also compromised by his inability to bring
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matters raised in the document to the attention of the Council. Nevertheless, he would not act so as
to ignore or breach our request and a submission would be provided by the close of business.
The submission received on 28 October 2009 advised that despite'the extension of time granted
there was insufficient time to enable a comprehensive comment on the breadth of the inquiry. Mr
Wong was also concerned that some of the material in the statement of fact had not been put to
him during the hearings and this potentially prejudiced him and the Council's position. The
submission listed 17 topics on which Mr Wong sought to comment. A further extension of time until
28 February 2010 was requested for a response from the General Manager and the Council to the
matters complained of and the detail of the inquiries. Mr Wong requested a copy of all the
transcripts of evidence given at the hearings.
On 3 November 2009, 1 received a letter from Mr Wong's solicitors alleging bias by the
investigating officer in this matter which they claimed to have verified with at least two witnesses to
an alleged phone conversation between the investigating officer and Council's Manager of
Compliance and Enforcement in February 2009. On 6 November 2009, 1 requested to be provided
with a copy of the relevant contemporaneous file note of the alleged phone conversation that was
said to demonstrate the biased attitude of the investigating officer and to be advised of the nature
and source of evidence that had been provided in support of the allegation by the two witnesses.
On 12 November 2009, 1 was advised by letter that the statement of two senior officers who
witnessed the phone conversation would be provided early in the next week. No further information
was received about the alleged conversation or the statement from the two senior officers despite a
further letter on 18 November 2009 advising that the statements would be forwarded by week's
end.
On 9 November 2009, 1 provided to Mr Wong a copy of the transcript~ofMr Wong's evidence given
at the hearings on 12 September 2008 and 10 October 2008 and copies of documents 'marked for
identification' that were shown to Mr Wong during the hearings. An extension of time for Mr Wong - to lodge any submissions on the statement of facts was provided until close of business 4.
December 2009.
.

....
.~.
:

.~

On 4 December 2009, Mr Wong's solicitors advised that he would not be able to meet the deadline
because of the significant amount of documentation that had to be reviewed and the significant
other demands on Mr Wong's time as General Manager of Manly 'Council. Mr Wong's submission,
prepared by his solicitors, was received on 10 December 2009 in accordance with the undertaking
on 4 December 2009. The submission included an Attachment A which comprised a chronology of
the Humphreys' development applications and commentary by the Council. This document
appeared to have been prepared separately by the Council. The comments in Mr Wong's
submission have been taken into consideration in preparing this report.
In his submission on the statement of facts, Mr Wong was highly critical of Mr and Mrs Humphreys
as complainants because of the11access to resources. He said the Humphreys were lawyers with
access to f~nancialand legal resources in the form of three top tier law firms to pursue and seek
redress for their grievances He stated that they had used three architects and three planners and
that they fought with one arch~tect.He claimed that they were involved in a neighbour dispute
where each of the parties 'vehemently objected to each of the others applications' and that Council
was caught in the middle. He objected to the use of the Ombudsman's resources to investigate
their complaint.
In his submission on the statement of facts, Mr Wong claimed that the fact finding process should
proceed, as far as is possible, from contemporaneous material and the objective facts because the
use of recollection of events and conversations are 'fraught wlth uncertainty and problems'. Mr
Wong also questioned the fact that only the former Mayor, Peter Macdonald, was required to give
evidence personally and not all the councillors. Mr Wong claimed that a fair, wide-ranging inqulry
would have resulted in Dr Macdonald's views being 'overwhelmed by other equally well placed and
qualified witnesses'.
At the time of conducting hearings in September and October 2008, the investigation officer had
already analysed thousands of documents from all relevant Council's development application flles
and properties files, reviewed Information on our own files in response to written preliminary
inquiries and the Council's handling of other complaints, assessed the responses to our complaints
handling survey from Manly Council in June 2007, examined the 's Promoting Better Practice
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Review held in June 2005 and Professor Sourdin's review of Manly Council's DA processing in
2006 and reviewed Council's policies and procedures.
When formal investigation notices were issued to the Council in March 2008, all of the councillors
were required to provide copies of all documents in their possession relating to the complaints.
Only a small amount of information had been provided using this process as Councillors other than
Dr Peter Macdonald claimed to have had little involvement with either the Humphreys or the
Peninsula Owners Corporation. Mr Humphreys advised that Councillor Norek had some knowledge
of the circumstances surrounding the assessment of their development applications. The
investigation officer interviewed Councillor Norek by phone and he advised that he had limited
knowledge of the matters. The former Mayor Dr Peter Macdonald was called as he had provided a
large number of documents relating to both complaints and had been personally involved in
meetings with both the Humphreys and the members of the Peninsula Owners Corporation. He had
had communications with staff involved in dealing with the complaints from both parties and
attended the Humphreys' property and the apartments of some of the members of the Peninsula
Owners Corporation following their complaints. He was also the Mayor at the time of the former
Department of Local Government's Promoting Better Practice Review in 2005, during Professor
Sourdin's review of Council's development application processing in 2006-2007 and at the time of
the Council's response to the Ombudsman's complaint handling survey of councils in 2007. The
then presiding officer considered that he was a relevant witness who could provide clarification and
explanation of those interactions and the general processes and practices under investigation.
The decisions made by Council to give or refuse development consent, the decisions made by the
court in relation to appeals by Mr and Mrs Humphreys and Mr Curulli and the mediation with Mr
and Mrs Humphreys are not the subject of this investigation. This investigation canvasses the
actions and inactions of officers of council leading up to and following on from these
determinations.

.:

.. ...

-. .
.

.

On 17 December 2009, Mr Wong's solicitors sent a further letter enclosing a decision of the NSW
Court of Appeal in Pselletes v Randwick City Council [2009j NSWCA 262, which they said
addressed the facts and issues arising out of the Peninsula Owners Corporation complaint.
On 28 January 2010 we received some further information from the Peninsula Owners Corporation
and 22 on February 2010 we interviewed Mr Nic Curulli by phone.

d n 26 February 2010, Ifokarded to Mr Wong a draft document containing a revised statement of
facts as well as provisional conclusions, findings and recommendations (the 'draft document')
together with a request that he provide any submissions within 28 days.
On 16 March 2010, Mr Wong's solicitors wrote asking for my concurrence to Mr Wong discussing
the contents of the revised statement of facts and provisional conclusions, findings and
recommendations with the Mayor and Deputy Mayor. On 18 March 2010 1 asked Mr Wong to
advise me of the forensic purpose that might be Served by any such discussion with the Mayor and
Deputy Mayor.
On 22 March 2010, the solicitors acting for Mr Wong wrote to me seeking copies of all directions by
the Ombudsman to me, all appointments of officers involved in the investigation as special officers
of the Ombudsman, all delegations by the Ombudsman to staff involved in the investigation and all
authorities by the Ombudsman to the investigation officer to commence an investigation, issue
notices and ask questions. They also questioned the ambit of the investigation and when Mr Wong
became the subject of the investigation. They requested copies of memoranda evidencing such a
decision. They also referred to the investigation officer's alleged bias in a statement said to have
been made to Council officers and in the draft document: Without requesting an extension of time
for making the submission, Mr Wong's solicitors advised they would complete his submission by 1
April 2010.
On 23 March 2010, Mr Wong's solicitors wrote again suggesting that it was a matter of procedural
fairness for theMayor and Deputy Mayor to be apprised of the contents of the revised statement of
facts. They also suggested that unless Mr Wong was able to discuss the document 'with persons
who are more directly involved in the process' then affording of procedural fairness to Mr Wong
was 'illusory'.
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On '24 March 2010, 1 advised Mr Wong's solicitors that all persons assisting me in my
investigations had appropriate directions, appointments andlor delegations at the relevant time. I
declined to provide Mr Wong with copies of the instruments of appointment and delegation at that
time but advised that I would reconsider the request should he provide advice as to the forensic
purpose that might be served by the provision of such instruments.
I also advised Mr Wong's solicitors that I have a mandate to inquire into matters that I bona fide
believe would assist in my inqulry into the conduct described in the notices sewed on Manly
Council. Further, that I was not of the vlew that any of the matters set out In the draft preliminary
statement went beyond that mandate.
I explained it was not out of the ordinary that, during the course of an investigation, matters come
to light giving rise to adverse comment in circumstances where the person the subject of that
adverse comment may or may not be formally the subject of the investigation. As I had provided Mr
Wong with copies of the draft document, all relevant documents arising. out of the investigation
together with the transcript of his evidence, I was not of the view that there had been any denial of
procedural fairness.
I reminded Mr Wong's solicitors [hat he had still not provided the additional information regarding
the investigation officer's allege0 statemenr to [he Council officers promised on 6 November 2009.
As it was my intention to provide the Mayor and Deputy Mayor with a copy of the revised draft
document at an appropriate time after I received Mr Wong's submissions on that draft document, I
explained to Mr Wong's solicitors that I did not agree that the provision of procedural fairness to Mr
Wong was 'illusory'. I also advised that I did not believe their letter of 23 March 2010 demonstrated
any reasonable purpose for disclosure to the Mayor and Deputy Mayor prior to my receiving and
considering Mr Wong's submissions.
.

On 29 March 2010, Mr Wong's solicitors wrote again advising that he was unable to meet the
deadline for his submission and they anticipated being in a pos~tionto provide it by the middle of
the following week.
....
.~.

.

On 8 April 2010. 1 received Mr Wong's submission on the draft document. This submission has
been taken into consideration in the preparation of this statement of facts and provisional
conclusions, findings and recommendations.
The covering letter signed by Mr Wong and forwarded through his solicitors advised that 'at all
times he has been completely candid and honest in his responses to the NSW Ombudsman.
Unfortunately it seems this has been to his cost.' Mr Wong's solicitors concluded that the
Ombudsman's investigation into this matter 'is tainted by bias and is deficient in many respects'
and Mr Wong asked that this letter and the accompanying material be treated as a formal
complaint about the conduct of the investigation. The letter also enclosed statements from Mr
Stephen Clements, Deputy General Manager and Mr Tony Pavlovic, Manager Compliance and
Enforcement regarding the alleged telephone conversation between the investigation officer and Mr
Pavlovic in 2009 that it was claimed demonstrated bias against Mr Wong. The Ombudsman, to
whom Mr Wong directed his complaint about bias, conducted a review of that complaint separately
to this investigation. In short, the Ombudsman was satisfied, upon review of this matter, that there
was no reasonable ground to apprehend that I would not bring an impartial and unprejudiced mind
to this report.
On 15 April 2010, 1 wrote to Mr Wong's solicitors confirming receipt of Mr Wong's response and
advising that I would take into account his submissions. I explained the role of the investigation
officer in assisting me with the investigation. I explained that the draft document I provided to him is
not the draft final report of my investigation but rather is intended to provide, for the purposes of an
investigation which is still on foot, an opportunity for the making of a response to any matters of
evidence raised, to furnish any additional relevant evidence and to make submissions in respect of
any draft provisional conclusions and draft recommendations.
On 22 Aprll 2010 Mr Wong's solicitors wrote to me complaining on behalf of Mr Wong that the
lnvestigatlon had been permeated by the investigation officer's alleged b ~ a sThe bias was said to
be 'the partial account of some pleces of the evidence'. They requested that the whole matter
needed to be re-~nvestigatedand the draft document re-wr~ttenby a person or persons who had not
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been exposed to the current draft or the investigation officer's views about the matter. They
claimed it needed to focus 'on the Council as a whole rather than personal criticisms of Mr Wong'.
in my correspondence with Mr Wong, I had consistently indicated my disagreement with his
reiterated view in this regard.
On 12 May 2010, 1 forwarded a copy of the revised draft document to the Mayor with a request that
she provide a copy of my letter and the attached revised draft document to each member of Manly
Council at her earliest convenience. I requested any comments that the Council wished to make
within 28 days. The Mayor received it on 13 May 2010.
On 17 May 2010,l forwarded to Mr Wong new information and two new recommendations that had
been included in the draft document that had been forwarded to the Mayor and requested his
comment on that material within 28 days. Mr Wong was advised that the draft document,
incorporatkng all of his comments that I considered relevant to the investigation, had been provided
to the Mayor.
On 17 May 2010, 1 wrote to Mr Christmas and Ms Lever informing them of the changed paragraphs
in the sections of the revised draft document relevant to each of them that had been included after
considering their respective submissions of 25 June 2009 and 7 July
On 20 May 2010, Mr Wong's solicitors wrote and asked for a copy of the revised draft document
provided to the Mayor with the changes 'marked upltracked'. On the same day, Ms Lever's solicitor
wrote and asked me to provide a better context to the revisions made to the section of the revised
draft document relevant to her. I extracted the relevant portion of the revised diaft document and
forwarded it to Ms Lever's solicitor on 25 May 2010.

.
...

On the same day I wrote to Mr Wong's solicitor confirming that Mr Wong's submissions had been
taken into account in the revised draft document and the document provided to the Mayor was a.
confidential document intended to provide an opportunity to the Council to make submissions on
the provisional comments, findings and recommendations. As I was unable to discern any reason
for Mr Wong seeking to 'review' this document, in particular, that it contained no new material or
comment adverse to Mr Wong, I declined his request.
On 31 May 2010, Mr Wong's solicitors wrote again advising that Mr Wong intended to release hls
submission on the draft statement of facts and provisional conclusions, findings and
recommendations to the elected Councillors on 1 June 2010 'in order to ensure a modicum of
procedural fa~rnessin relation to this latest development'. Notwithstanding Mr Wong's concerns,
'the report has been made available to elected Councillors (most of whom were not Councillors at
the t~meof the facts giving rise to the complaint) In whose control Mr Wong's future employment
lies'
On 2 June 2010, Mr Wong's solicitors wrote to advise me that Mr Wong intended to provide his
submission to the Councillors at 12 noon on Thursday 3 June 2010. 1 responded to Mr Wong's
solicitors that the confidentiality is an important part of the investigation process and, in protecting
the integrity of the investigation, also serves to protect the interests of person and agencies who
may be involved in some way in that investigation. I advised them that consistent with regarding the
revised draft document sent to the Council as a confidential document, this office regards Mr
Wong's submissions as a confidential document and that I considered Mr Wong's proposed action
to be misconceived.
On 3 June 2010, Mr Wong's solicitors wrote to the Mayor referring to the Ombudsman's 'several
draft reports' in relation to its investigation of the 'complaint by Humphreys'. They said Mr Wong
had been 'afforded the opportunity of making detailed submissions'. However, the Ombudsman's
recommendations 'had the potential to significantly impact upon his good reputation and, present
and future employment'. They said they had significant concerns around the lack of procedural
fairness being afforded to Mr Wong and proposed to provide Mr Wong's submissions on the draft
document to the Council for the consideration of Councillors 'in preparing any response they wish
to make or to supplement any response already made'.
On 8 June 2010, the Mayor. Councillor Jean Hay, contacted me to clarify whether there was an
obligation on the Council as a whole to make a submission on the revised draft document. I
advised her there was no obligation but both the Council and individual Councillors had the
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opportunity to comment. The Mayor requested an extension of three weeks for the Council to
submit comments, as the next meeting of the Council was 21 June, This request was granted and
the new date for submission of comments became 29 June 2010.
After her phone discussion with me, the Mayor emailed Councillors to advise them of the extension
of time. She also told them:
There is no obligation for counc~llorsor counc~las a whole to make a submission. It is purely an
opportunity to comment. Submissions may be individual or as a group. The recommendations on
pages 178-180 are provisional and only required to be acted upon if and when a final report is
issued. Regard~nglegal advice for councillors - That is personal choice.
Councillor Elder responded that she would not be making a submission as she was not a councillor
last term and did not feel she was qualified to make comment. The Mayor emailed back 'I agree.
Quite frankly i [sic] would have expected the five new councillors to take the same view'.
On the same day Ms Lever's solicitor sent a further submission and additional documentary
evidence. I advised him that we would take into consideration Ms Lever's further submission and
evidence.
On 8 July 2010, 1 wrote to Ms Lever's solicitor enclosing the sections of the draft statement and
provisional conclusions that had been revised following her latest submission.
On 28 July 2010, 1 issued a Notice under Section 18 of the Ombudsman Act to the Mayor for the
purpose of confirming whether Mr Wong had in fact provided his submissions to the Councillors
and the manner in which the submissions had been provided.

I also expressed my concern to the Mayor that I had not received any formal response from the . . . ~
governing body of the Council to the revised draft document.

.
-. .
~.
.

~

On 30 July 2010, the Mayor phoned me in response to my letter of 28 July 2010. She advised me
that after she had received the revised draft document on 13 May 2010, she had received legal
advice which indicated there was no obligation on the Council to do anything until the Ombudsman
had finalised his recommendations. I advised the Mayor that when we forward draft statements of
facts and provisional conclusions, findings and recommendations to agencies, they almost
invariably respond indicating agreemenudisagreement with the conclusions andlor any
recommendations. On receipt of such responses we would consider any points raised in relation to
problems with implementing recommendations, and modify the document to refer to the agency's
response and our views on that response. I Indicated to the Mayor that I was prepared to delay
taking any further action until the following Wednesday to allow the matter to be further considered
by Council at its meeting on 2 August 2010.
On 4 August 2010, 1 received the Council's response to the section 18 Notice. I was provided with
copies of documents given to the Councillors ~nclud~ng
a copy of the revised draft document, a
memorandum from Ms Mary Rawlings, Rlsk Manager enclosing a document referred to as
Attachment A, prepared by a lawyer for Council and provided to the Ombudsman in December
2009 as part of Mr Wong's submission on the preliminary statement of facts, and a copy of a letter
from Lee & Lyons Lawyers dated 7 April 2010 enclosing a copy of a letter to the NSW Ombudsman
with a formal response from Mr Wong to the draft document.
I rece~veda copy of an email dated 18 May 2010 from the Mayor to Councillors advising that the
rev~seddraft document was available for collection from the Mayor's offlce Attached to the emall
from the Mayor to Councillors was a copy of a 'sign off' sheet, which indicated all Councillors had
picked up a copy of the document.

i also received a copy of an email dated 7 June 2010 from the Mayor to Counc~llorsadvising that
the General Manager's sol~citorshad requested her to provide Councillors with a copy of his
response to the investigation. A copy of this was to be made available on the same confident~al
terms as the document from the Ombudsman. The attached copy of the 'sign OW sheet ind~cated
that all Counc~llorsexcept Councillor Elder had picked up a copy.
The Mayor provided me with a copy of a resolution unanimously adopted by all Councillors at the
Council meeting of 2 August 2010 which stated
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That the Councillors write to the Ombudsman's Office acknowledge receipt of the drafl report and
confirm that there will be no collective response to the drat report. Councillors will respond to the final
report afler a meeting of the whole of Council.
I have not received any formal notification from the Council as advised in the Mayor's email. I have,
however, received personal submissions from four Councillors. The contents of the four
submissions are included in section 1.10 below.
The Local Government Act 1993 obliges the elected Council to effectively monitor the performance
of the Council. The systemic failures, inappropriate decision-making and expenditure of ratepayer's
money that I have highlighted and the recommendations that I have made in this report signify the
need for the elected Council to appropriately respond to the investigation in order to bring about
positive changes for the Council and the Manly community.
It is disappointing that the Council seems to have chosen not to provide any response to the
outcome of my investigation. One of the reasons why I believe the Council has not responded
appropriately to the draft document is a failure to see the full significance of the investigation, in
particular, how Council's systems and processes have failed the Council, the staff and the
complainants as a result of shortcomings and gaps in those systems and processes. These are
matters that the Council needs to recognise and address.
On 13 August 2010, a consultation draft comprising the. summary evidence and statement of
provisional conclusions, findings and recommendations was given to the Minister for Local
Government for the purpose of informing the Minister of my intention to publish such a report and
to provide an opportunity for the Minister to request a consultation if desired in accordance with
section 25(2) of the Ombudsman Act 1974.
On 25 August 2010, Ms Lever's solicitor wrote in response to the furtheramended extract from the provisional statement of facts and provisional conclusions provided to her on 8 July 2010. Her.
submission was taken into consideration in the preparation of this report.

-

O n 1 September 2010, 1 received a letter from the Minister for Local Government advising that the
Minister did not require any further consultation in relation to the investigation. The Minister
advised:

~.

. I requested that officers of the Division of Local Government review your report. As you are aware,
the Division conducted a Promoting Better Practice (PBP) Review of Manly Council in 2005.
I note in particular in your drafl report, that you indicate an intention to recommend that the Council
invite the Division to conduct a further PBB review in 2010. 1 am advised that afler an examination of
the issues raised in your drafl report, the Division is prepared to include Manly Council in the PBP
program so that a further review can be conducted. However, this would need to be in 2011, as
current resources are fully committed for the remainder of 2010.
The Min~steralso suggested that:
Should Council indicate an unw~llingnessto table the report or implement the recommendations from
of Local Government
the report, I would encourage you to contact the Chief Executive of the D~v~sion
as to any assistance that could be prov~ded.

1.9
1.9.1

Mr Wong's submission on the draft document
General comments

In his overview, Mr Wong acknowledged that there was room for improvement in both the practices
and procedures at Manly Council as a whole and his role within it. He had implemented and would
continue to implement change where it was warranted, 'subject to overriding consideration as to
the efficient allocation of resources'. He stated that as a result of the investigation he had
implemented an external consultant's review of records management, revised the complaints
management policy and developed a compliance and enforcement policy.
Mr Wong suggested that in an ideal world it would no doubt be better to have more people involved
in determining development applications, policy formulation, staff training and in compla~nts
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handling. He said '...every extra person devoted to such a role means one less person devoted to
the other tasks that fall within council's purview'.
While this investigation has examined systems and processes of the Council, in my view, the
problems identified have not been the result of insufficient staff to perform tasks or the allocation of
resources at the Council. I have identified the inefficient use of existing Staff, poor standards of
work and a lack of professionalism by council staff and failure to have appropriate systems in place
to support those staff in their work. For example, the allocation of the three concurrent development
applications for adjoining properties in Richmond Road Seaforth to two planning officers when the
planning principles were generally the same, as well as the failure to properly oversight and guide
the work of those planning staff. In the Peninsula Owners Corporation complaint, I highlighted the
problems of staff drafting poorly worded consents that were not checked before being issued that
led to considerable uncertainty at the Council about what had been approved. When the Council
decided to take enforcement action, the same issues of poor standards of work and failure to have
appropriate guidance systems in place to support staff in their work impacted on the way tasks
were performed. When complaints were made alleging misconduct of staff, no proper
investigations were conducted and a serious fraud was left undetected. None of these issues were
due to a lack of staff or insufficient resources.
Mr Wong claimed that the areas of concern to the investigation formed only a small part of the
operational matters with which he and the Council were concerned. While proportionally the staff
numbers and resources allocated to development appl~cat~onprocessing, compliance and
enforcement and complarnts handling might be small, the impact on the community of the
performance of these particular funct~onsis inversely large. As the Ombudsman's annual reports
have shown over the years, complaints about development application processing and^
enforcement action constitute nearly one third of complaints received about local government.
The community takes a real interest in development application processing because of the ..potential impact on amenity and property values, and the significant role that planning plays in t h e ~
economic and social life of the community. This investigation highlights evidence which shows that
Manly Council continues to have problems with development application processing even though
.
the particular circumstances in both complaints the subject of investigation occurred a number of
- years previously.
~

.. " .

-

~

~

Similarly
for compliance and enforcement activities, the community take a keen interest in the fair
.
and reasonable performance by Council of its regulatory responsibilities. The impact.of deficient
administrative practices, poor work standards and inappropriate conduct associated with regulatory
functions have significant costs to the community in terms of loss of confidence in local government
and increased legal costs to be met by ratepayers,
Mr Wong also submitted that the matters the subject of investigation were not 'typical run of the mill
complaints' and that it was difficult to see how any general policy would have provided for a
thoroughly satisfactory resolution. Nevertheless, he recognises that there were aspects of the
complaints handling which were not ideal and not in accordance with best practice. In this regard,
he claimed to have instituted, and would continue to institute, change within the organisation to
ensure that complaints of this nature were better dealt with in the future.
The investigation

Mr Wong submitted that the investigation was unlawful for the reason that the investigation officer
did not have the required authority toconduct the inquiries. However, as he was informed by the
Ombudsman, all the appropriate instruments of delegation for officers involved in the investigation
were in place throughout the investigation.
He further submitted that the investigation was 'infected by preconceived conceptions taking into
account irrelevant considerations involving other complaints' and 'a predetermination that there
were systemic issues at the Council' in order to Tustify the present complaints as case studies of
maladministration for which Mr Wong as General Manager is personally responsible' He said that
the nature and tone of questtons put to him during the hearings revealed these preconceptions. He
believed the Investigation used a 'reverse engineering process' by which a general
maladm~n~stration
was found and then attempts were made to prove it by the case studies in the
investigation.
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Before we issue formal notices of investigation to an agency, it must appear that there is conduct
that may be wrong conduct under section 26 of the Ombudsman Act 1974. The formal investigation
is one part of our ongoing inquiry process that commences generally with informal phone
discussions with individual officers, and can progress to visits to the agency to collect information
held in records. It can then progress to written preliminary inquiries, sometimes. followed by the
issuing of formal notices of investigation with a formal requirement to produce information and
documents under section 18 of the Ombudsman Act. In some cases there are also hearings under
section 19 of the Ombudsman Act in order to elicit oral evidence.
For this investigation of Manly Council, we examined previous complaints a well as the current
complaints in order to provide any relevant context to the current complaints and, in particular, to
determine whether wider systemic issues were indicated, made preliminary inquiries and visited the
Council to collect information held in records, as well as reviewing other sources of information
about the conduct 6f the Council to assist with the determination that there was prima facie
evidence of maladministration that warranted the commencement of a formal investigation. The
other sources of information included:

.
.
.
.

the Council's response to the's Promoting Better Practice Review,
the Council's response to the Ombudsman's complaint handling survey,
the Council's implementation of Professor Sourdin's review of development application
processing, and
the Council's response to questions from the

about complaints from Mr and Mrs

Humphreys.
. ...~

When examining previous complaints, it became apparent that the same officers were involved in
each and there were similar issues being raised. While we may not have been totally satisfied witb'
the way the Council had handled issues raised in those previous complainants, we determined at
the time not to continue our inquiries, generally because of the undertakings the Council had
- provided to us that errors would be corrected, changes and improvements in procedures were
~...- being made or staff would be counselled.
After preliminary inquiries on the present complaints, it seemed apparent that there might be
broader systemic problems at the Council and that the individual complaints recelved in previous
years and the current complaints were not isolated fallures but part of an ongoing pattern of
conduct at Manly Council.
At the time of issuing the notices of investigation into the Humphreys' and the Peninsula Owners
Corporation's complaints, we were aware that the similarities In the matters might lead to many of
the same flndings and recommendations and it would be more effectfve to conduct the two
investigations together and to prepare one report into both matters. In these circumstances, the
complaints can be described as case studies that support the investigation and the findings and
recommendations.
Mr Wong submitted that the investigation should not rely on hearsay evidence or prefer the
evidence provlded by an offlcer crlticised in the investigation for 'appalling dishonesty' over that of
Mr Wong As has already been explained in section 1.8, admlnlstrative investlgations by the
Ombudsman are based on the use of inquisitorial processes involving the collection and
assessment of documentary evidence, inspections, information obtained from conversations with
relevant parties, correspondence with relevant parties and hearings using Royal Commission
powers in whlch evidence is obtained under oath. Such investlgations are conducted as the
Ombudsman thinks fit. Investigations under the Ombudsman are not bound by the rules of
evidence used in litrgation.
Mr Wong was Invited to comment on the evidence set out in the provisional statement of facts,
including information that could be regarded as 'hearsay' Wherever he advised me that the facts
were incorrect, these were changed when it was considered the evidence supported Mr Wong's
claims.
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There was no reason for me to believe that Mr Pearson's evidence about systemic processes and
decision-making at the Council should not be used because of his misconduct in other matters.
Even though his answers to questions contradicted some of Mr Wong's evidence, I found Mr
Pearson supportive of Mr Wong and had no reason to believe his answers were designed to
undermine Mr Wong. In fact, quite the opposite appeared to be the case in that Mr Pearson was
keen to support Mr Wong's actions and decisions.
Mr Wong submitted that I had failed to analyse the contents of his submission on the statement of
facts and that substantive parts of Attachment A to his submission had been ignored. Attachment A
was a detailed analysis and commentary on the Council's handling of the Humphrey's development
applications and enforcement action taken against them. He claimed the contents of Attachment A
should have been incorporated into the drafl document unless the Ombudsman could identify
anything wrong with it. He asserted that without it the Humphreys' complaints lacked context and
the provisional recommendations in the drafl document 'might have a superficial attraction which is
undeserved'.
At the time of preparing the drafl document, Mr Wong's submission on the provisional statement of
facts was fully assessed and significant changes were made based on h ~ comments
s
The contents
of Attachment A were also analysed and the chronology was used to verify the statement of facts.
Parts of the commentary were Included m the drafl report where they were considered relevant.
As part of the investigation the Council's p~annin~lproperty
files for No 13, No 17 and No 19
Richmond Road Seaforth and for 30-32 South Steyne Manly were examined. However, Mr Wong
did not provide any detailed analysis and commentary on the Council's handling of development
applications or enforcement action associated with these properties.
1.9.3

Alleged denial of procedural fairness

.. . . ~ ~

Mr Wong and his solicitors have claimed that he has been denled procedural fairness during the
course of the investigat~on.I have assessed these claims and f~ndthem to be without substance.
.

-

~... .
.

~

When we sent written preliminary inquiries to the General Manager on 10 September 2007 we
enclosed a copy of the whole complaint from the Humphreys. On 18 February 2008 we provided a
copy of the whole complaint from the Peninsula Owners Corporation with a letter advising we were
commencing preliminary inquiries into that matter. Mr Wong received copies of. the Notices of
investigation and responded to the Notices to Produce documents and information under section
18 of the Ombudsman Act. Mr Wong attended the hearings in September and October 2008 as a
witness and had the opportunity to provide evidence. Mr Wong provided some additional
documents afler the hearings to support his testimony. He received a copy of his transcript of
evidence and the documents placed into evidence during his testimony.
Mr Wong was provided with a copy of the full preliminary statement of facts for comment and he
made detailed submissions on that document. He was also prov~dedwlth the full draft statement of
facts and provisional conclusions, findings and recommendations document in response to which
he provide further detailed submissions. Changes were made to both the prel~minarystatement of
facts and the draft statement of facts and the conclusions, find~ngsand recommendations as a
result of hls submlss~ons Where I was unable to accept his submlsslons on issues, I provided
reasons for not accepting his claims

I am uncertain about Mr Wong's understanding of procedural fairness A review of Mr Wong's
communications with this office afler he received the preliminary statement of facts in September
2009 suggests that he had sought to set as~dethe confident~al~ty
requirements so that he could
discuss the contents of the preliminary statement of facts and the subsequent drafl statement of
facts and provisional conclusions, findings and recommendations document w~ththe Mayor and
Deputy Mayor and staff. His response to my requests that these prel~minaryand drafl documents
remaln conf~dentialhas been to claim he was be~ngdenled procedural fairness.
He has also sought to review the confidential document provided to the Mayor for distribution to
Councillors. He has disregarded my requests for confidentiality and sent a copy of his submission
to the Ombudsman to all Councillors which he claimed was 'in the interests of procedural fairness
and to ensure that all Councillors are fully informed ... of and consider his submissions'.
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Mr Wong soughtto obtain copies of all the transcripts of witnesses to the hearings. All the evidence
that I have relied on to reach my draft conclusions, findings and recommendations is contained
within the draft statement of facts, conclusions, findings and recommendations document. All
relevant information from the transcripts has been included in the document. It is not our practice to
provide subjects of investigation or witnesses with copies of all transcripts of hearings in relation to
an investigation because, amongst other reasons, witnesses may have made comments that may
impact on their employment or on relationship(s) with work colleagues that do not serve any
purpose for the investigation.
Our standard practice is that if we receive a request for a copy of a transcript of thew own testimony
from witnesses, we consider the forensic purpose in a release of the transcript balanced against
the need to maintain the integrity of our investigation. Generally a copy is provided.
The Ombudsman's obligations to provide procedural fairness are contained in section 24 of the
Ombudsman Act. Section 24(1) requires the Ombudsman to first give the public authority or person
that had received a Notice under section 16 of the Ombudsman Act the opportunity to make
submissions about the findings or recommendations about the conduct of the public authority or
person. Section 24(2) requires the Ombudsman to inform any person of the substance of any
proposed adverse comment that concerns that person.
In practice, the Ombudsman ordinarily provides the relevant extract of the draft report to a person
about whom the Ombudsman considers there are grounds for adverse comment, for the purposes
of ~nformlngthe person of the substance of the grounds of the proposed adverse comment and the
factual basis for maklng the adverse comment.
In relation to Mr Wong, I have provided him with the preliminary statement of facts and a complete
copy of the draft statement of facts and provisional conclusions, findings and recommendations to
enable him to respond. In these circumstances, I believe we have exceeded our obligations under - section 24 of the Act.
-

-.

.
.

In his submission on the draft document and in letters from his solicitors, Mr Wong alleged that the
investigation officer's bias had tainted the whole investigation as the statement of facts was a
partial account of some pieces of the evidence being accepted without reference to or analysis of
competing evidence. He disagreed with my advice that the investigation officer's role was to assist
me with the investigation. He suggested that this advice was a 'significant understatement'
because the investigation officer had gathered the evidence, purported to summarise it and made
findings, conclusions and recommendations and that I had 'adopted the work in its entirety'.
During the evidence gathering and assessment stage, the investigation officer was assisted by
another investigation officer in attending the Council offices, reading and collating information and
then preparing an initial chronology of events. The investigation officer prepared an initial summary
of evidence together with an investigation proposal and plan for review by the then Assistant
Ombudsman. The Assistant Ombudsman approved the issuing of Notices of Investigation and
Notices to Produce documents and information under section 18 of the Ombudsman Act. After the
responses to the Notice to Produce were received a more detailed summary was prepared. At that
stage, the Assistant Ombudsman reviewed all the investigation material and made the decision to
summons witnesses to hearings under section 19 of the Ombudsman Act, at which the Assistant
Ombudsman presided. After the hearings, a draft statement of facts and provisional conclusions,
findings and recommendations document was prepared for the Assistant Ombudsman and later
provided to the Deputy Ombudsman and the Ombudsman for comment. All suggested changes
were incorporated into the draft document before the preliminary statement of facts was sent to Mr
Wong by the Deputy Ombudsman.

I reviewed the investigation material including thetranscripts of witnesses at the hearings and all
the additional commentary provided by the Assistant Ombudsman and the Ombudsman and did
not find any evidence to support Mr Wong's claims of bias on the part of the investigation officer. I
have carriage of this matter and there is nothing in the draft statement of facts and provisional
findings, conclusions and recommendations document with which I do not agree.

1.10 Individual submissions from Councillors
On 14 July 2010, Councillor 1 submitted:
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Thank you for your submission 12/5/10 regarding the above lnvestigatlon and your invitation to
submit comments. I would like to apolog~sefor the delay in replylng and understand if my comments
are too late.
I have read the submission and responses from Henry Wong and wish to comment as follows:
In relation to the Peninsular [sic] Owners Corporation, it is no doubt unfortunate that some
people have lost their views. I do believe however that the Council's new policy in which all
documents are scanned and as such are retrievable has effectively addressed this issue so
it can not [sic] reoccur.
in relation to the Humphrey's [sic] Seaforth property, the Council now has an effective and
transparent complaints handling procedure. I have every confidence that future complaints
to Council will be handled in a timely, transparent and independent manner. As such I
believe this issue has now been addressed also.
In relation to the complaints about the assessment of the Humphrey's [sic] DA. I inspected
the property when this first became an issue and I believe that the DA was assessed
correctly and fairly. The development has many built items. like the plant room and the
basket ball court that while being technically correct were not the spirit of what the DCP
intended and yet they have been approved. I think that the development that has occurred is
a more than generous interpretation of the MDCP.

.
~.
~.

In relation to the Mark Pearson and his alleged Law qualifications, they are desirable for the
position Mark held but not essential. Mark Pearson was employed by Manly Council long
before Henly Wong took up ofiice and as such I don't see that it was necessary for a new
manager to check qualifications of all existing staff when he started. Mark has of course now
lefl Manly Council and the Council has put in place a system where all CV's and
qualifications are verified and kept on file so technically anyone who works for Manly
.~
Council will have proven qualifications.
Much of the report reads like a personal attack on staff, in particular Mr Henry Wong This
may not be the intention but that it how it reads. I belleve a report like this should help an
organisation grow and not get this personal.

I believe that in general, Manly Council has put in place appropriate systems and complaints
procedures to ensure that these sorts of problems do not reoccur. There are a few recommendations
in your report I would consider implementing however to implement them all would cripple a small
class 2 Council like Manly both financially and administrationally [sic].
Thank you for giving me the chance to comment.
On 28 July 2010 Councillor 2 submitted:
I have read your report investigatrng complaints about Manly Council by Mr and Mrs Humphreys and
the Peninsula Owners Corporation.
I was alarmed when I read the past record keeping practices of Manly Council as well as how council
failed to respond to complaints.
In the light of the information in the interim report and if the practices as noted are correct I would
certainly support all 23 recommendations. I look foward to receiving the final report.
On 5 August 2010, Councillor 3 submitted:

I have received and noted your report I welcome all recommendations you have given in your drafl
report. They are good common sense recommendations that only provide for a more open and
transparent council working for the best interests of the Manly Commun~ty. I hope all
recommendations when table in council will be adopted by counc~l,however I am not confident that
this will be the case.
On 5 August 2010. Councillor 4 submitted.

... On 1 8 ' ~of May 2010 1 received an email from the Mayor of Manly Council advising that the
Confidential Ombudsman lnvestigation was available for collection from the Mayor's office. I duty
collected and read this document. At the conclusion of a council meeting on 7'h ~ u n e2010 1
requested that Councillors discuss in the absence of staff in a confidential session the process of
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how Councillors should respond to this Draft report as the next Counc~lmeeting was scheduled for
after the closing date for submissions. Thls request was met with some opposltlon and consternation
bv some of mv colleaaues The outcome of that meeting was that the Mayor agreed to contact the
dmbuosman and the request additional time for consideration of the report. Following this there was
no mention or aiscussion bv Counci,lors as a wnole on the draft repon until after the conclusion of the
Council meeting of zndof A;~US~ 2010. ....
At the conclusion of the Council meeting on 2 August 2010 the Mayor requested that Councillors
remaln after the meeting to d~scussa 'confidential matter' During thls meeting I agaln requested that
we meet to consider the Draft report and its recommendat~onsand suggested that we engage and
[SIC] expert to advise Councillors on the process and how to proceed with, implement or otherwise
any of the recommendations. My colleagues did not agree to this suggestion, hence I am now
offering the following observations on the recommendations.
Recommendation 7.8 and 7 9
On the 9Ih arch 2009 council resolved to establish an Internal Audit Committee. This committee first
r i l The second meeting was delayed and is now scheduled to meet on the
met on the 28Ih ~ ~ 2010.
31" August 2010. To date there has been no discussion on an audit as recommended in paragraph
7.8. In my view this is an important om~ssionby Staff and Councillors.
Recommendation 7.13
I consider that fundamental problems remain in the compliance and enforcement area. The Council
Staff are well Mentioned but the system or procedures for dealing with complex and difficult
compliance situations appears to be failing both them and the residents. I believe it is urgent to
implement such a compliance and enforcement plan for the full range of council's reguiatoy
functions however I am not aware of any intention to do so. Whilst individual Councillors could-raise .:
this as a Notice of Motion, there are restrictions in place as to the number of Notice of Motions any
individual Councillors can put to Council in any calendar year. In addition, Councillors could naively ...~
assume that these recommendationswill be implemented in due course.
Recommendation 7.16

-.
~.

~

Since being elected to Manly Council I have received many phone calls, emails and some hard copy
hand written letters from resident in the Manly Locai Government area. A large number of these have
been complaints. Some of these are of a minor nature and others clearly complex and beyond
resolution by the staff at Manly Council. In my view they are Tier 3 complaints as defined in the
Ombudsman's Complaints handling Toolkit 2004. In offering advice to these correspondents I find
myself in the embarrassing situation of referring them to the October 2008 Draft Complaints
Management Policy. This policy has apparently not been adopted by Council and I have been unable
to ascertain why it remains in Draft.
On reading this Draft Complaints Management Pollcy I find that it does not address or offer any way
of resolving complex Tler 3 complaints
Recently in response to a series of emails from a resident I wrote the following emaii to the General
Manager.
Dear General Manager,
ich has now been forwarded
Below is an email trail b
to all Councillors. This is in addition to a previous from ... to you and aN the Councrllors
where in the final paragraph ..... stated 'Iformally request that an independent mvestigabon
officer be appointed to conduct an rnquiry into both the events at .... and my objections of
.... to the development at ... Ialso request that Ibe grven regular updates on the progress
of that inqurry.'

h my view ... . has lodged a complaint As described in the NSW Ombudsman's Effecbve
Complaint Handlrng Tool krt Iconsrder that it is now a Third T!er Complaint, that is, rf the
complaint cannot be resolved within the agency, the complainant should be referred to an
outside agency such as the ombudsman, or to some alternative dispute resolution
procedure or, as a last resort, any legal remedy.
I t seems that ..... complaints will continue and this wrll continue to impact on the time and
resources of staff There appears to have been no resolutron ofthe ongrnal complarnt which
related to the certification process and this has now extended to mclude the complaints of
odour which staff are berng called on to venfy and resolve. Councrl staff made the orig,nal
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decision which is the cause of the original complaint and council staff are now being
required to determine compliance problems caused by this original decision which remains
in dispute. This situation may give rise to transparency concerns and the potential for
perceptions of apprehended bias in the determinationsprocess.
It does not appear an unreasonable request to have an independent or external fnvestigator
now review the complainffs and seek some form of altematfve dispute resoluffon before the
complafnffs escalates further Iwould apprenate a response on the actfons you ~ntendto
take on this matter.

I received the following response from the General Manager minutes [afler] sending the above emaii.
t heard nothing further from the General Manager. I am aware that the
As at the 4Ih ~ u ~ uIshave
complaint has not been resolved or dealt with and Councillor ... is trying to assist in resolving
matters. However in my view this is inappropriate as it is not his role or responsibility.
Dear Councillor.
Thanks you for your emad.
1willgive due consideration to yourrequest
Kfnd regards
Henry Wong
Recommendations 7.18
Counc~llorsand Counc~lstaff have all recelved tralning in the~robl~gatlonsregard ng Many Council s
Code of Conduct conducted bv a sub~ectmatter expert The effect of thls however appears to have
been to instil a sense of fea;among the staff and in many situations they are defensive in their
response to any inquiry or request. In my view the Code of Conduct is used as a first response and.
reason for not having legitimate interaction between the Council staff, residents and Councillors.
Recommendations 7 20 and 7 21
..

In my view having a clear lines [sic] of communication between the public and Councl staff on a
range of issues and the articulation of these communications pollcies ;s of paramount importance.
Recommendation 7 23
I support this recommendation an
that requires urgent review

at Council's Human R

Management is an area

I also note in the body of the Drafl report in paragraph 4.7.1 it states inter aiia... 'Mr Wong gave
evidence he generally discussed matters over dinner before Council meetings. However there were
no records of the topics discussed or what was said on those occasions. In his submission on the
draff document, Mr Wong claimed that the informal dinner briefing was [an] initiative of councillors.
He said no decisions were made at these briefing [sic]. These informal dinner briefings were not
scheduled and only occurred when time permitted. Whatever the purpose for holding briefings, i t
appears to me that this forum, where matters are discussed over dinner, does not provide the
appropriate level of transparency and accountability for Council functions involving significant public
interest, in this case the expenditure of ratepayers funds or impact on the community or individuals.'

.... I am unaware of being party to this 'initiative'. Since being elected to Council my personal
experience of these pre Council dinner meetings is one of frustration. On most occasions the General
Manager or Mayor calls the assembled diners to attention 20 minutes or less before the published
time of the commencement of a Council meeting. The topicsdlscussed are oflen preceded with the
rider that they are :confidential' however the journalist from the local paper remains in the room. On
other occasions invited guests are requested to make their powerpoint [sic] presentations and
answer questions within this 20 or so minutes. In the majority of situations there is no agenda or
advice of who will be making a presentation or what topic will be discussed. Very little opportunity
exists for discussion and invariably the commencement of the Council meeting is delayed by
sometimes a further 20 minutes while Councillors ask questions. This is very frustrating for the public
who have assembled in the public gallery at the advertised time and have no idea that Councillors
may be being briefed on an important issue and this is the only opportunity they are given to discuss
the issuels. In my view Councillors are made to look tardy and the public perception is that we have
taken a long time over our sit down dinner at the expense of commencing the Council meeting on
time.
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My final comment is that in reading the response of Mr Wong to this draft investigation I find it ironic
that he has concluded that the 'Ombudsman's investigation into this matter is tainted by bias and is
deficient in many respects ... and as a consequence we ask that you treat this letter and the
accompanying material as a formal complaint about the conduct of the Ombudsman investigation.
We request that the issues raised are investigatedin a thorough and appmpriate fashion. We expect
that this complaint be handled objectively, impartially and transparently with Mr Wong and ourselves
being kept fully informed as to its status: This, to my mind shows an extraordinary lack of insight into
how Council dealt with the complaints being investigated in the first place and continues to deal with
complaints since this [sic] receipt of this draft report.
Irrespective of the 'Council's limited resources' as being the stated reason for its short comings I am
not aware of the lmplementation of the changes mentioned at paragraph Za, b and c of the General
Manager's response w~ththe exception of the changes made to the records management system
whlch I understand were made for other reasons relatlng to legislative requirements to do so.
A clear complaints handling procedure as well as guidelines for enforcement and compliance,

accompanied by appropriate training as to how to implement and use these policies would reduce the
apparent work load created by 'complaints about compliance' as well as protect all parties from
unnecessary stress and distress accompanying such an investigation as that recently conducted by
the Ombudsman.
I look fotward to your final report.
It is of serious concern to me that only four of twelve Councillors provided any comment on the
sign~f~cant
matters rased in this report.

I am unable to comment on Councillor 1's claims that implementing all of my recommendations
'would cripple a small class 2 Council like Manly both financially andadministrationally' as no
further evidence was provided with the submission or otherwise by the Council. Nor am I able to
comment on Councillor 1's claims that the Council now has new policies, procedures and
appropriate systems as no supporting evidence was provided with the submission or otherwise by
the Council.

-

.. .

1.11 Implementation of the report recommendations
.

Because of the serious nature of the deficiencies in Manly Council's systems and processes
identified in this report, I believe the full and timely implementation of all my recommendations is
essential for improving the administration of the Council. In light of the Council's actions so far and
the comments provided by the four Councillors in their submissions, I am concerned about the
possibility of an inadequate response from the Council to the final report.
For these reasons, when theMayor notifies the Ombudsman of the actions taken or proposed to be
taken to comply with my recommendations in accordance with section 26(5) of the Ombudsman
Act 1974, 1 have recommended that the Council sends a copy of that notification to the Minister for
Local Government. If there is a failure on the part of Manly Council to comply with my
recommendations, the Minister for Local Government can then be in a position to consider use of
the provisions of section 434A of the Local Government Act 1993 to require compliance.

1.12

Referral to the lndependent Commission Against Corruption

In view of the evidence in relation to the conduct of Mr Mark Pearson, I consider I am obliged
pursuant to section 11 of the independent Commission Against Corruption Act 1988 to refer this
report to the lndependent Commission Against Corruption.

1.13 Further Promoting Better Practice Review
The Minister for Local Government has advised me that the Division of Local Government,
Department of Premier and Cabinet have agreed to include Manly Council in the 201 1 program for
a further Promoting Better Practice Review.
Nevertheless, the elected Council should invite the Division of Local Government to undertake the
Review and ensure full and proper co-operation of the General Manager and staff with those
officers of the Division conducting the Review.
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2.

Background

2.1

Obligations on staff when undertaking their work

In relation to the conduct the subject of this investigation, Manly Council staff were obliged to
comply with a number of essential requirements that complement the particular functions and
services they provide on behalf of Council. These included the Local Government Act 1993, Manly
Councils' Code of Conduct, the Customer Service Charter, the Complaints Management Policy and
keeping full and accurate records of Council business in accordance with section 12 of the State
Records Act 1998.
In addition, public officials are expected to comply with the principles of good conduct and
administratwe practtce such as those set out in the NSW Ombudsman's Good Conduct and
Adm~nistrativePractice for State and Local Government
2.1.1

Local Government Act 1993

Section 8 of the Local Government Act 1993 provides Council's Charter. In relation to Council's
responsibilities as a regulator, it states:
to ensure that, in the exercise of its regulatolyfunctions,it acts consistently and without bias, particularly
where an activity of the council is affected.
Section 439(1) of the Local Government Act 1993 required that a Councillor, member of staff and . .
delegate must act honestly and exercise a reasonable degree of care and diligence in carrying out,
his or her functions under the Act or any other Act.

.... .~
~.
.

Council officials are expected to abide by any directions, circulars and. practice standards of the
Former Department of Local Government and to appropriately respond to recommendations
provided from any reviews of the performance of council conducted by the Department.
- 2.112

Manly Council's Code o f Conduct

During the period of events involved in these investigations, Council has had two Codes of
Conduct. The first was adopted by the Council on 18 October 1999 and revised in June 2004. The
second was adopted by the Council on 11 April 2005 following the release of the Model Code of
Conduct in December 2004 but didnot adopt the wording and format of the Model Code, contrary
to the advice of the former Department of Local Government
The purpose of the Code is to assist Councillors, members of staff and delegates:
To fulfil their statutory duty to act honestly and exercise a reasonable degree of care and
diligence;
e

To provide a practical means of identifying and resolving situations which involve conflict of
interest or improper use of thetr positions; and
To act in a way which enhances public confidence in the system of local government.

The Code of Conduct is the key instrument regulating the general conduct of staff and councillors.
Council officials are individually accountable for their acts and omissions in relation to their council
duties. Council officials must abide by the standards in the Code of Conduct. It is their personal
responsibility to observe the standards in the Code and regularly review their personal
circumstances with this in mind. The standards must form part of the fabric of a Council official's
duties,
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The Code of Conduct contained section 4.1 of Part 1 headed 'Other responsibilrties of Councillors
members of staff and delegates' Thls section required:
Equitable treatment of people and situat~ons
A Councillor, member of staff or delegate must:

not act contrary to the law;
not act unreasonably, unjustly or oppressively or in a discriminatory manner;
deal with like situations in a like manner, but treating each matter on its merits;
take all relevant information into consideration and must not take any irrelevant information
or opinions into consideration;
take all reasonable steps to ensLre that the information upon which decisions or act:ons are
based is facr~allycorrect and tnat a I relevant information has been obtained;

.

treat members of the public fairly and equitably and with respect, courtesy, compassion and
sensitivity;
refrain from any form of conduct, in the performance of his or her puDlic or professional
d~ties.which mav cause any reasonabe person unwarranted offenceor embarrassment or
give rise to the reasonable suspicion or appearance of improper conduct or partial
performance of his or her public or professional duties;
~.
not act on improper or irrelevant grounds; and not act in a manner that would bring council
or its officers into disrepute.

Section 5 of Part 1, headed 'Part~cularobligations of staff', stated that a member of staff must:

.
.

.

-

Whlle on duty give the whole of his or her time and attention to the business of the council
and ensure that his or her work is carried out efficiently, economically and effectively;
Carry out the lawful directions given by any person having authority to give such directions;
and
Give effect to the lawful policies, decisions and practices of the Council, whether or not the
staff members agrees with or approve of them.

The former Department of Local Government's Guidelines for the Model Code o f Conduct for Local
Counc~ls~n NSW published in December 2004 advised that Councils should consider developing
policies that provide specific guidance on matters contained in the Code of Conduct.
The ICAC in it's the Do-It-Yourself Corruption Resistance Guide said that a code of conduct's
principal aim was to guide behaviour in the workplace and an effective code relied not only on its
content but also on its continued promotion and use as a practical guide to day-to-day behaviour
and decision-making. It needed to be supported by management commitment, by appropriate
training and awareness programs and by systems, policies and procedures that were consistent
with the broad behavioural guidance it provided. Further staff needed to be aware of the range of
sanctions that may be applied if they breached the Code.
Section 3 of Part 2 of Manly Council's Code of Conduct specified the process for reporting
breaches, complaint handling procedures and sanctions. It stated that where appropriate the
General Manager was responsible for receiving complaints about and inquiring, or causing
inquiries to be made, into allegations of breaches of the Code of Conduct regarding members of
staff of Council and others engaged by the Council and would determine the matter. The
Department's Guidelines advised that Council officials needed to have confidence that the Code
would be complied with and breaches would be dealt with appropriately including the taking of
disciplinary action, legal action or other sanction depending on the nature of the breach.
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2.1.3

Customer Sewice Charter

Manly Council introduced its Customer Service Charter in April 2005. The Charter sets out the
minimum standards that the public can expect from Council staff. The service standards include the
friendly and professional provision of all Council services, quick and effective responses to services
requests such as:
e

Answering your phone calls within four rings

e

Acknowledging your letters within two working days.

.
.
0

.

Acknowledging your emails within two working days.
Welcoming you to our service desk within three minutes.
Completing your customer action requests within 14 working days.
Providing appointments after hours as required.
Providing after hours service for emergencies.

The Charter states that Council would achieve quality customer services by:
Having defined service standards for mostly commonly occurring service situations.
Making a commitment to 'when' and 'how' the service will happen.
.. . .
e

Providing clear outlines of our obligations, policies and having transparent processes.

~,

Notifying you if there is a delay in the service we promised

~

~

.
.

Preventing unnecessary return visits or calls to Council.
Advising promptly of the outcome of your request.
Referring you, where appropriate, to alternate places where the service might be available
if Council is not able to provide the services you seek.

The Charter advises the community that Council welcomes their comments to help improve its
services and if Council falls short in its service in any aspect, or staff make a mistake, it
encourages people to bring' their complaint to the Council directly so that the matter can be
resolved. The Charter,advises that it has a formal complaint management policy which outlines the
standards for actioning of complaints quickly and effectively.
2.1.4

Complaints Management Policy

Council's complaints management policy was adopted in 1998 and revised in 1998 and 2000. The
policy states that the objectives of the Council's complaints management system are to ensure that
Council provides a system to investigate expressed customer dissat~sfaction for all its
respons~bil~ties
and to sat~sfyand to improve customer service in all areas This was to be achieved
by.

-

Staff and customer awareness of the complaints management policy and commitment to
our procedures.
Ensuring customer satisfaction in all areas of our business.

The outcomes of the Complaints Management Policy include:
Respond to individual complaints through a system of natural justice.
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Ensure probity, equity and open access to Council's information

.

Identify and respond to the issueslservices that create the most dissatisfaction for our
customers.
Provide management report to the General Manager and Directors and feedback to Group
Mangers and staff to ensure a clear understanding of the issues, their resolution and
awareness of the correctwe actions taken and the documentat~onof the matter for
reference.

The policy defines a complaint, specifies complaint handling procedures such as dealing with
general complaint and email complaints, who is responsible for dealing with complaints and a
timeframe for dealing with complaints.
Frontline and all operational staff were to deal with requests for service, information, follow up of
information and provision of that service. Directors, Groups Managers and the Public Officer were
to deal with complaints where the service request has not satisfied the 'customer' and additional
dissatisfaction was expressed. The General Manager was to deal with complaints of a formal
nature, usually received in writing or via email which alleged corrupt conduct, serious and
substantial waste and maladministration, pecuniary interest or were protected disclosures.
All written complaints within the scope of the policy were to be forwarded to the Group Manager or
Director for response and resolutions with a copy to the General Manager via the Records system
and registered in the complaints register. The Group Manager was to ensure the complaint was
impartially investigated within three working days and formally responded to in writing within seven
working days. If the Group Manager was unable to resolve the complaint, the matter was to be
brought to the attention of the Director andlor to the General Manager. The Director would then
investigate the complaint and if there was likely to be a delay, indicate to the complainant the
timeframe and provide an outline of the steps to be taken to resolve the matter. The Director woul&
notify the 'customer' of the resolution within seven working days.

-

....

2.1.5

Record keeping
.
-

.
.

Council officials are required by section 12(1) of the State Records Act 1998 to make and keep full
and accurate records of Council's business activities. The records must comply with the standard
developed by the State Records Authority under section 13(1) of the Act. The standard applies to
all State records on any topic and in any format and applies to Councillors and council staff.
Council officials are also required by section 100 of the Environmental Planning and Assessment
Act 1979 to maintain a register of development consents Clause 266 of the Environmental
Planning and Assessment Regulation 2000 requires the Council to keep copies of all approved
development appl~cations,recommendations made by relevant employees of the council with
respect to the determination of the development application, consents and approved plans in the
reglster of consents.
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3.
3.1

Handling complaints about
processing at Manly Council

development

application

Development applications at Richmond Road Seaforth

Mr and Mrs Humphreys purchased a block of land at 15 Richmond Road, Seaforth and in 2001 they
lodged a DA with Manly Council to build a dwelling with swimming pool. Mr Robert Jacobs and Mrs
Victoria Rathborne lodged development applications for No 17 and No 19 Richmond Road Seaforth
in April 2002. Mr Robert Jacobs and Mrs Victoria Rathborne are brother and sister and the children
of Mr Frank Jacobs whose family had been associated with the land in Richmond Road for more
than 60 years.
The three blocks of land are very similar. Each block had a south-east north-west orientation with
views over the harbour and extended between Richmond Road which was referred to as the front
of the block through to David Place which was the rear of the block. The three sites have a slope of
1:5.1 with a 14 to 15 metre fall from David Place to Richmond Road and are located on a
sandstone rock escarpment that had some bushland at the Richmond Road frontage. About one
third of each of the three blocks at the Richmond Road frontage was zoned B in relation to risk of
slope instability. The Development Control Plan (DCP) for Landslip and Subsidence 2001 indicated
geotechnical assessment might be required. All three developments involved excavation into the
rock escarpment.

.~..

~

All three development applications at 15, 17 and 19 Richmond Road were for three storey dwellings . . . ~
including an under croft excavated into the sloping hillside and large swimming pools situated in
steeply sloping area at the Richmond Road frontage. The design of the three dwellings was similar
in that the three floors of each of the dwellings contained almost the same type of rooms and
facilities. In the under croft areas there were rumpus rooms, bathrooms and kitchen sinks and
cupboards. The Humphreys called their rumpus room area a basket ball court and initially it was not
fully enclosed. The Humphreys also located their plant room in the rear of the rumpus area.

3.2

The development application at 30-32 South Steyne, Manly

The site of DA468100 for 30-32 South Steyne Manly is located on the western side of South Steyne
with the rear of the slte backlng onto Rialto Lane The site conslsts of three allotments No 30, 31
and 32 South Steyne. At the time of the development application, No 30 and 31 South Steyne were
developed wlth a five level commercial building consisting of two restaurants at ground level and a
language school on the four upper floors No 32 was vacant with a single storey building havlng
been demolished on the site
On 2 August 2000, Baka Organic Design provided Knarf Holdings Pty LM (owned by Mr Nick and
Mrs Maria Curulli) with copies of plans for a proposed development consisting of extensions and
additions to the existing building. On 12 October 2000, Mr Curulli signed a development application
and completed the self-assessment pre-lodgement checklist of the proposal. The applicant was
Don Fox Planning Pty Ltd. The application was for a mixed-use retail, commercial and residential
development consisting of five levels plus a roof top terrace and recreation room and 10 parking
spaces. The application referred to a Statement of Environmental Effects (SEE). However, this
document was not on Council's files.
The development application was formally lodged on 13 October 2000 as DA468100 and the fees
paid. The proposed development involved extensive alterations and additions to No 30 and 31
South Steyne and redevelopment of No 32 to provide a consolidated mixed-use development
including a roof level plant room, recreation room, access stairs, light well, lift overrun and terrace.

3.3

The development application assessment process at Manly Council

At the time the development applications discussed in this investigation were being processed in
the years 2000 through to 2003, the assessment process at Manly Council consisted of a pre-
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lodgement meeting checklist to be filled out by the applicant regarding the Council's requirements
and then a meeting took place with a Council planner. After lodgement, the application was
allocated to a planner for assessment and neighbours were notified. The assessment included
assessment for compliance with environmental planning instruments, consideration of all
submissions and a site visit. If more information was required, an application was .placed on hold
until the information was formally requested andsubmitted by the applicant.
At the approval stage, planners prepared assessment reports for consideration by the Land Use
Management (LUM) committee, which was a committee of Councillors. Applicants and objectors
could address the LUM at the time the DA was being considered. The assessing planner was not
present at the LUM meeting but the Manager, Land Use Management Group or the Team Leader
Development would have been present to answer any questions through the General Manager.
The General Manager signed the Notice of Determination until Mr Wong took over as General
Manager in late 2002 at which time he delegated responsibility for issuing Notices of Determination
to staff. At the hearing, Mr Wong gave evidence he was not involvedin the DA process at all. He
said, 'I need to ensure that I'm at arm's length from that process in the event that a section 82A
comes in'.
Up until Mr Wong became General Manager at the end of 2002, Ms Ruth Holten was the Manager,
Land Use Management Group who was responsible for oversighting DA processing. Mr Stray was
the Team Leader, Development Control.
In evidence, Mr Wong and Mr Stray told us there was a significant backlog of more than 200 DAs
at the time Mr Wong joined Manly Council in late 2002. Because all DAs went before the LUM
Committee, the planning report writing process took a long time. Mr Pearson gave evidence when
Ms Ruth Holten was Land Use Manager and Councillor Jean Hay was the Mayor, the planning
reports were 15-20pages long and the Councillors complained about how long they took to read. .. .

-

- :'.

In his submission on the statement of facts, Mr Wong said there were discussions in Council in
February 2003 in relation to the overhaul of the DA process and that the Council passed a
resolution on the approach to the management of DAs, applicants and objectors including the
d~ssolutionof a committee of Council and the establishment of the Development Assessment Unlt
(DAU). Mr Wong did not provide a copy of the resolution passed by Council.
At the hearing, Mr Wonggave evidence that in 2003 he overhauled the DA processing workflow
because of the backlog of applications. He put in place the DAU that met twice a week in closed
session to decide DAs as they were coming through the system. The DAU comprised Mr Stray in a
new position of Manager Development Control, Mr Islam as Principal Planner, Assessments and
another representative from Planning and Strategy. Planners submitted their reports to the DAU
who made the decision to approve or refuse consent for DAs. The DAU did not meet with
applicants or objectors but Mr Wong believed this was not an issue because applicants or objectors
could take their concerns to Councillors. Mr Wong said he obtained better delegation from the
Council and over time the DAU or planners were processing most DAs. He told us the DAU
contained staff not in development assessment and he believed this made its processes rigorous.
Mr Stray gave evidence about the changes Mr Wong made to the processing of DAs in 2003. He
said, 'So Henry had this idea he would shut down the door, no contact' and no-one would know
who their planner was and there would be 'no contact with externals unless it was necessary in the
mind of a planner to contact that person..'. Mr Stray also said while planners could determine 'fairly
small, fully compliant DAs where there were no issues, the DAU determined DAs where there were
variations to the DCPs or objections. Mr Stray was and still is a member of the DAU and signed the
Notices of Determination. Councillors could call up a DA for determination at a full LUM.
At the hearing, Mr Wong told us that the elected Council often made decisions on DAs that were
contrary to the staff recommendations and then his staff were put in the position of defending a
refusal when they had made a recommendation for approval. He regarded these as 'conflict issues'
in the Council but he believed they were less of a problem than previously.
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In mid 2005 when the former Department of Local Government conducted a Promoting Better
Practice Audit of the Council, the Department was advised only 5% of DAs went to the elected
body for determination. 3
The changes Council made in 2003 included:
0

refusing to accept DAs that Council considered deficient,
preventing applicants and objectors from having direct communication with planning staff,

e

allowing planners to select their own matters,
restricting phone access of other council staff to planning staff,
having a designated non-planning officer deal with inquiries about planning matters,
introducing on-line DA tracking, a CD containing relevant information for applicants and
MyDA email facility 4

People could only contact customer service staff about their DAs. However, these customer service
staff could not speak to plann~ngstaff to clarify issues raised by applicants or objectors.
Mr Stray gave evidence that these changes made assessing DAs a planner's 'dream job'. Staff no
longer had to talk to 'argumentative' applicants and objectors. They could make recommendations
on a DA and pass it off to the DAU and not be concerned with it again. However, he admitted the
level of community dissatisfaction with Council's DA processing increased as a result and that
planners lacked accountability for their decisions. He told us that the replacement for personal ...
communication, i.e. contact by email and on-line DA tracking, was reliant upon the co-operation of
planning staff to keep the electronic records updated. However, some planning staff were resistanf
to updating records regularly. We asked Mr Stray whether there were any business rules
introduced to assist staff meet these obligations and he said the only action taken by Council to
ensure electronic records were updated was for him to provide reasons to planners why they
should update the electronic records. There were no business rules to guide staff with this task.
~

~... .

The General Manager did not have any strategy to review the performance and outcomes of the
changes to the workflow for processing DAs or of the operation of the DAU.
On 21 February 2005 the Council resolved to form an Independent Assessment Panel under the
auspices of the General Manager.
The policy document setting out the constitution and operation of the IAP stated that members
were to be drawn from a list of accredited persons that had been preselected by the General
Manager. The General Manager had the sole discretion on the composition of the IAP and the
composition of the panel was to be kept conf~dent~al
from councillors who were not to attempt to
make contact with panel members. The General Manager could request the DAU to provide an
assessment and recommendations to the IAP for their further assessment and recommendation.
The IAP then could make recommendat~onsto the General Manager who determined the DA as
recommended by the IAP.
Councillors could also refer certain applications to the IAP. The policy provided that three
Counc~llorsmust sign a written referral to the General Manager givlng reasons for the referral. The
criteria for referral were.
e

Any application in which the applicant was a financial donor to any Councillor, or other
political partylgroups (10 hours in kind or goods and services to the value of $500).

e

Any application in which any Councillor family member has a direct interest.

' Department of Local Government, Local Government Reform Program- Promoting Belter Practice - Review Report
Manly Council, December 2005.

'Sourdin Tania and Harding Nina, A Review of Manly Council's DevelopmentApplication (DA) Process. 2006.
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e

.

Any application in which the applicant is a financial donor to Council (10 hours in kind or
goods and services to the value of $500).
Any applicant that places undue influence on Council.

The functions of the IAP were specified in Policy No 115 of Manly Council's policy register. There
did not appear to be any accountability mechanism to the elected Council for the number of DAs
referred to the IAP or the number of times the General Manager overturned the recommendations
of the IAP and the reasons for disagreeing with the recommendations.
When the former Department of Local Government conducted the Promoting Better Practice Review in
June 2005, it reported that the Council told departmental officers it had adopted an Independent
Hearing and Assessment Panel (IHAP) some years previously but was not using it. The former
Department recommended that the Council review the criteria for referral to the IHAP. In its response
to the Department's recommendations, the Council said it did not have an IHAP but it would be
considered during the review of the DA processing that the Department had recommended.
The Council employed external consultants to review the Council's DA processing in 2006. This review
and Council's response to it are discussed in section 4.3.1.2 of this report. However, I note that in
response to the recommendations of that review, the Council claimed it had an IHAP but it had not
operated in the life of the Council elected in 2004.
An IHAP is a panel constituted under section 231 of the Environmental Planning and Assessment Act
1979 wh~chstates:
(1) A council may constitute a panel of experts to assess any aspect of a development application or
any planning matter referred to the panel by the councll (other than a matter subject to a
determination or review by a regional panel).
(2) A council must constitute a panel of experts to assess any aspect of a development application or
any planning matter if an assessment by a panel is required by an environmental planning
instrument.
~.,...

.

~

(3) The members of a panel of experts are to consist of persons having expertise in at least 1 of

planning, architecture, heritage, the environment, urban design, land economics, traffic and transport,
law, engineering, tourism or government and public administration.
(4) For the purposes of an assessment, a panel may receive or hear submissions from interested
persons and must submit a report to the council within the tlme required by the council.
(5) A panel is to exercise its functions in accordance with the regulations and any arrangements
approved by the Minister. However, a panel is not subject to the direction of the Minister on the
findings or recommendations in its report.
(6) The council is to provide staff and facilities for the purpose of enabling a panel to exercise its
functions.

(7) A member of a panel is entitled to be paid such remuneration (including travelling and
subsistence allowances) as the Minister may from time to time determine in respect of the member.

Clause 268X of the Environmental Planning and Assessment Regulation 2000 requires that a
council must provide an annual report to the D~rector-Generalof the Department of Planning as to
the following.
(a) the number of independent hearing and assessment panels appointed by the council in the
preceding year,
(b) the matters referred to the panels in the preceding year,
(c) the persons appointed to the panels,
(d) decisions made by the council relating to matters referred to the panels, including the reasons for
any decision not in accordance with an assessment by a panel,
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(e) any other matters relating to the exerclse of funct~onsby panels as d~rectedby the DlrectorGeneral.
We are unaware of the statutory basis for an IAP as constituted by Manly Council on 21 February
2005.
One of the recommendations from Professor Sourdin's review was for council to consider establishing
an amended lndependent Hearing and Assessment Panel (IHAP) process so that elected officials
were supported in their decision making by independent experts. Professor Sourdin referred to
Warringah Council's IHAP as being a possible process the Council could consider implementing. This
model referred contentious DAs for the IHAP instead of Councillors and she was generally supportive
of the model. She also referred to the lHAPs at Liverpool and Fairfield City Councils. In these models
the IHAP assessed the DAs and made recommendations to the Council.
On 21 July 2008, Manly Council resolved to create an IHAP and 'to delegate authority to the General
Manager for all DAs meeting the referral criteria to an lndependent Hearing and Assessment Panel'.
In the Notice of Motion Report No 14, Councillor Evans revealed that Council had introduced an IHAP
process in 2005 with the intention of referring DAs to it in cases where the Council, through political or
other Interests, felt unable to make a ruling. She said:
In practice, it is proving too difficult ahead of debate in the Chambers to identify those DAs which should
be referred away from Counc~lto an IHAP Accusatlons of political interest arise frequently in the debate
and it is clear that the chamber is not perceived as be~ngan independent assessment body in the case of
individual Development Applications.
She also said:
.~ . . ~

It is proposed that Manly Council adopt the model of independent hearing and Assessment Panel (IHAP)
used by Warringahwhich for the first time in NSW removes councillors from the decision-making body.^^
The model has been used for some time in South Australia.
She claimed that the advantages of the IHAP model were:
~ ~~.
, .

.

.

~ x ~ e r i i sinethe area or urban design and environmental and development law is brought to bear on
the panel through the appointment of appropriate experts. Councillors do not necessarily have the
expertise, but are frequently put in the position of modifying designs on the fly' to the frustration of
architects and applicants.
An IHAP should result in lower court costs w~ththe improved knowledge of law and conditions in the
area providing clear crlteria for dec~sion.
Councillors will have the opportunity to lobby for or against particular DAs w~thless risk of conflicting
interests
The Council's resolution stated.that the panel was to consist of experts and members of the public 'as
adopted in Warringah and based on their experience of lHAP implementation over the last 8 years'.
Councillors voted to make the final determination at the outset as to what the criteria for referrals to
IHAP were, based on staff recommendations. However, once the referral was made, Councillors were
to have no further input into the system. The criteria for referral to the IHAP were included in the
General Manager's report to the Council on 1 September 2008 and were adopted on that date.
The IHAP model adopted by Warringah Council used powers under section 377 of the Local
Government Act 1993 to delegate the functions under the Environmental Planning and Assessment
Act 1979 and any other Act to the Warringah Development Assessment Panel and the Warringah
Development Review Panel.
There was no information provided to the Council as to the costs of conducting these panel meetings
or how many meetings the Council expected to be conducted each year. The Council's principal
committee of Councillors for determining DAs, the Land Use Management Committee, was dissolved.
On 20 September 2008, the General Manager announced in The Manly Daily that Council had created
an independent assessment panel with the delegated authority to make final and independent
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determinations on development applications that were referred to it. He told the public the new panel
was called the Manly Independent Assessment Panel (MIAP) and they could access its Charter and
referral criteria on the Counc~l'swebsite.
The MlAP Charter states that the MIAP was 'a body constituted for the purpose of sub-delegation of
the functions of the General Manager' and one of the MIAP's functions was to 'consider and make final
independent determinations on all development applications that are referred to it by the General
Manager under this Charter'. The members were to be appointed for two years and the General
Manager would decide the remuneration for each member attending meetings and taklng part in the
business of the MIAP. The types of development applicatlons the General Manager was to refer to the
MlAP included:
.

.

Classes 2 to 9 buildings involving new residential flat buildings, retain and commercial,
industrial, motels, hospitals and clubs with a construction cost of $3 million or more, or
where there are three or more objectors with unresolved.objections, but with the exception
of land or strata subdivision of an existing or an already approved development; change of
use or fit out of a propertyltenancy, or extension of hours of operation; signage; and
modification of consent involving alterations and additions.
Subdivision of land that creates five or more allotments.
Section 82A review of determinations where MlAP was not involved, and
Class 1 buildings where there are three or more objectors with unresolved objections.
.

Neither the MIAP Charter nor its operational guidelines prepared by the General Manager state any
avenues for complaint about the conduct of members of the MlAP (except the Charter requires the ,..
members of the MlAP to abide by Council's Code of Conduct) or about the processes of the MIAP, nor
is there any information about rights of appeal of review under the Environmental Planning and'
Assessment Act 1979.

-

-

Neither the MlAP Charter nor its operational guidelines state how many MlAP meetings there will be a
year, although it appears from Council's website the Panel meets monthly. The only information
provided is that there is to be no more than six items on the agenda of any one meeting with
approximately 30 minutes to be devoted to each item and if there is a site inspection it is to be only of
20 minutes duration. The agendas and minutes of the MlAP are published on Council's website:
The Local Government and Shires Association (LGSA) conducted a survey of all counclls in May-June
2007 on the use of IHAP type advisory panels for the assessment of DAs. The IHAPS were only used
as advisory panels that made recommendations to the elected councillors who then made the final
determinations on the DAs. They found that 19 councils used some form of advisory panel, including
IHAPs and design related panels The panels generally dealt with less than 5% of the total number of
DAs of each councll.
The LGSA's report on the survey listed the advantages of panels as increased community confidence
and engagement in the planning system; increased transparency and probity; decreased likelihood of
legal action (and associated costs) or a strengthening of council's case where a matter did proceed to
court; and making it harder for non-complying development to be approved.
The disadvantages included inconsistent advice, additional costs (which may not be covered by the
DA fee) of between $40,000 to $200,000 per year for operat~nga panel; extra time in processing the
DA (4-6 weeks), obtaining appropriately qualified and skllled experts with no conflicts of interest and
dlfflculties in defining the scope and boundaries of the panel and panel members
Two other issues raised by the LGSA of interest to this investigation were that there were practical
issues about appropriate governance structures. They were also concerned there were no best
practice guidelines for the establishment and operation of advisory planning panels which could be
used by councils wanting to establish a panel model as part of their DA process.
The LGSA advised that only South Australla had introduced mandatory consent panels for all councils.
Its model included a mlnonty of council members, e~thercouncillors or council staff, and the panels
were all to be appointed by the Council
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Dr Macdonald gave evidence the Councrl created the MlAP because it was a way to take the politics
out of decisions about development applications. He believed there was 'a great feeling of relief to be
out of it'. It was 'a tough area because you're bombarded with as you know being bombarded all the
time' and nobody was ever happy. However, it would rely on the professionalism of the staff and Panel
and he did not know whether it would be any more consistent than the previous system.
A review of Council's Planning and Strategy Committee agendas for 2009 revealed that most of the
DAs recelved by Councll were still being determined by planning staff. For instance, in Aprll 2009, it
was reported that Councll staff were processing 90 applications whlle the MlAP agenda and minutes
for April 2009 showed it determined three DAs. A review of MlAP agendas and minutes also revealed
that the MlAP accepted the recommendations that the DAU included in the business papers for the
Panel.
We examined Manly Council's DA processing performance in the NSW Department of Planning's
Local Development Performance Monrtoring reports going back to 2005-2006, which was the first year
of reporting.
In its explanation of its data collection and analysis, the Department advised that it issues councils with
a template for the data it requires and explanatory material including data definitions. Councils then
extract their information from DA tracking databases, or for smaller councils, DA registers. The
Department uses an online data base with inbuilt validation rules to check and analyse the information.
It claimed that its system allows councils to submit their data over the internet and receive almost
instantaneous feedback as to the quality of the data submitted. The data is then summarised in a
series of standardised tables in order to discern overall patterns and trends for State-wide
development activity.
The Department of Planning told us that councils are required to provide data by 31 July each year but
can extend the time if necessary. For 2008-2009, the final date for some councils that were unable to . . - ~
meet 31 July deadline was mid-October.
One of the key features of the Department's comparative analysis of the performance of the State's
152 councils 1s the reporting of mean gross determination tirnes for processing DAs. The Department's
explanation for reporting on thls measure was:
Gross time is important because this shows the total time as experienced by the "customer" i.e the
applicant. Gmss tlme is the total time the appl~cantwatts between lodg~ngan applrcahon and receiving
the final decision. Net time attempts to measure the part of the overall (gross) time for which councrls
were responsible
Both net and gross times are examined to assess the service provided to applicants and to understand
the factors affecting processing time, including the time taken by applicants to submit further informatton
and the tlme taken by State agencies to assess referred DAs. Only by understanding ail cosmponents of
the process can plann~ngreforms be properly targeted to Improve overall assessment times
In analyslng determination times across the State, the Department also reviews mean net
determlnat~ontirnes where factors such as 'stop-the-clock' times and referrals to State agencles lmpact
on the overall times taken to process DAs. The Department also analyses the median gross and
median net determination times, the number of planning pos~tions,the number of appeals that counclls
deal w~thannually and the breakdown of decision-making between Councillors, staff and IHAPs.
In Manly Council's quarterly update reports on its Management Plan, the General Manager advises on
the median and average t~metaken to determine DAs. The information provided to the Councll by the
General Manager about factors that affect turnaround times for DAs is limited to a brief comment
below the graphs provided with the quarterly update or equally brief comments in the progress
column of the report.
In rts general comment on the performance of Councils in 2006-2007, the Department said that 100
days was more than double the timeframe envisaged under the Act for normal DAs and nearly twlce
that envisaged for integrated development. In its 2008-2009 report the Department described those
Councils with mean gross determination time of over 100 days as having 'extreme' processing times

Department of Planntng, Local Development Performance Monrforingrepofi 2008-2000, p 32 and also Local Development
Performance Monrtonng repori 2007-2008, p 33
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In 2005-2006, Manly Council's response to the Department of Planning was limited to the number of
DAs (764) and the value of the DAs approved. As a result, there was no information in the
Department's report about the Council's performance.
In 2006-2007, Manly Council participated more fully in its response to the Department's survey. As a
result, the Department of Planning listed Manly Council as twelfth in the group of 29 councils that had
mean gross determination times of over 100 days, with a mean gross determination time of 129 days.
In 2007-2008, the Department highlighted that there were a 'handful of councils' that had mean
determination times over 100 days and had achieved no improvement over the last three years. Manly
Council was one of five councils in this category. In 2007-2008 Manly Council had a mean gross
determination time of 136 days which was a 5% increase over the 2006-2007 year of 129 days. The
mean gross determination time for all DAs for 2007-2008 was 74 days.
On 21 February 2010, the Minlster for Plann~ngreleased the Department of Planning's 2008-2009
Local Development Performance Monitoring Report. The Minlster said:
There are st111some councils which have more work to do to reduce determination times, includ~ng
Wellington whlch took an average of 203 days, Manly (136) days, Parramatta (132 days), Hunters Hill
(130 days) and Palerang (130 days).
The Local Development Performance Monitoring Report stated that Manly Council was one of the five
poorest performing councils for 2008-2009 based on the state wide highest mean gross determinatlon
time for DAs . With a mean gross determination tlme of 136 days, Manly Council was the second worst
in NSW and the worst in the Sydney Region. The mean gross determination time for all DAs across
the State for 2008-2009 was 74 days.
The median gross determination time for Manly Councll in 2008-2009 was 104 days when the median
gross determlnat~ontime for all DAs across the State was 43 days.
For Manly Council in 2007-2008, 100% of DAs were reported as being affected by 'stop-the-clock'

_ . . provisions.The mean gross determination time for these DAs was 136 days. The mean stop-the-clock
.
..

.

time was 53 days, which reduced the mean net determination times for these DAs to 83 days. For
referrals to State agencies, 12% of DAs were reported as affected. The mean gross determination time
for these DAs was 186 days and the mean referral time was 91 days, which reduced the mean net
determination time for 'the DAs to 95 days. The minimum stop-the-clock period was 5 days and the
maximum was 975 days. The minimum period for referral was 13 days and the maximum was 581
days.
For Manly Council in 2008-2009, 98% of DAs were affected by 'stop-the-clock' provisions. The mean
gross determination time for these DAs was 137 days. The mean stop-the-clock time was 44 days,
which reduced the mean net determination times for these DAs to 93days. For referrals to State
agencies. 20% of DAs were affected. The mean gross determination time for these DAs was 175 days
and the mean referral time was 49 days, which reduced the mean net determination time for the DAs
to 126 days. The minimum stop-the-clock period was 4 days and the maximum was 436 days. The
minimum period for referral was 9 days and the maximum was 265 days.
The average stop-the-clock time across councils in NSW in 2008-2009 was 64 days. The average
referral time across councils in NSW in 2008-2009 was 54 days.
In 2008-2009, the Council's mean net determination time for DAs was 88 days when the mean net
determination time for all DAs across the State was agaln 46 days. The median net determination time
for Council in 2009-2009 was 66 when the medlan net for all DAs across the State was 29 days.
In his submission on the statement of facts, Mr Wong said references in the statement of facts to
Manly Council's DA processing performance as reported by the Department of Planning const~tuted
'gratuitous crit~cismof the Council and its officers' and further inquiries would have revealed there were
numerous factors that affected the average processing times He argued that these included, but were
not l~mltedto.
(a) The exhibition period of a DA for community input;
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(b) In Manly Council's case 'precincts' input relative to precincts' meeting cycles (this could take up to 6 to
8 weeks depending on public holidays);

(c) The number of large scale applications that are in the system;
(d) The number of appeals in the Land and Environment Court;
(e) The number of applications that are called up to a formal committee process by the Council;

(9 The use of 'deferral' by council (each deferral would involve a delay of a least a month);
(g) Staffing resources involved in preparing appeals, and
(h) Staffing resources available to perform assessments.
Mr Wong also said that afler 2004 the former Mayor took a direct hands-on approach to planning
matters and DAs. The majority of call ups to a full meeting of Council originated in his office. He said
that the former Mayor established Community Reference Groups (CRG) to work through in detail the
more complex andlor controversial applications and for one major development the CRG process took
almost a year to complete. Mr Wong submitted that Council's performance during the mid 2000 period
was 'more than reasonable'.
On 23 February 2010, in response to the Local Government Monitoring Report 2008-2009, Mr Wong
told the Manly Daily that the Department's data of 136 days was '18 months out of date' and the figure
that he had for Manly's performance 'is in the mid-80s'. He also said that 'Before the department starts
pointing the finger at councils, it should look at the DAs that are assesTed by the department'. He told
the newspaper that 'it is wrong to compare different local government areas in the way the department
had done'. He said 'And if it's a race, then God help Sydney'. Mr Wong suggested that Manly was 'a
very densely packed area where views are at a premium and the topology is challenging' and the sites
were not 'greenfield sites, where you can approved 150 sites in one go'.

~.

We looked at the performance of North Sydney Council in 2008-2009. North Sydney is a similar local
government area with harbour views, hilly topography, and high density developments. It determined
- 503 DAs with a value of $181.3 million while Manly Council determined 468 DAs with a value of
$134.3 million. North Sydney Council had a mean gross determination time of 88 days. North Sydney
Council has 25 equivalent full time planning positions, whereas Manly had 8 equivalent full time
planning positions. North Sydney Council dealt with 38 class 1 appeals, compared to Manly Council
which dealt with 42 class 1 appeals. At North Sydney, Councillors determined 11.9% of DAs in 20082009 and 23% in 2007-2008 whereas for Manly Councillors dealt with 3.2% of DAs and 10.3%
respectively.
In the Annual Report for 200812009, Manly Council reported a decrease of 11.5% in DAs submitted.
The Annual Report also stated that total DAs determined in 2008-2009 was 12.4% higher than in
2007-2008 and the average time taken to determine DAs decreased from 89.72 to 88.98 days.
In his submission on the draft document, Mr Wong said that I had not dealt with the resources issues
involved in dealing with a large number of DAs every year and failed to identify the many 'jobs'
councils have to do. He said that in 'a perfect world it would be desirable to have more and more
resources devoted to dealing with those matters and more and more resources devoted to dealing
with the complaints handling policies, the training of staff in complaints handling and the complaints
handling themselves'. He referred to his evidence given at the hearing on 12 September 2008
regarding having limited resources.
In Council's records was a report prepared in May 2008 expressing concerns about the reliability of the
methods used to collect data from Council's systems for the Department of Planning's Local
Development Performance Monitoring reports. The report identified problems with Council's systems
being unable to provide the type of information the Department required and a lack of auditing of data
entered by staff to verify its accuracy. The report suggested a need for better procedures to ensure
that data was collected accurately and suggested that staff should be held accountable through their
position specifications for the accurate entry of information into Council's database. The report advised
that any information extracted from Council's system about DAs could not be guaranteed as accurate
and made 12 recommendations for improvement. It is my understanding that the identified problems
have not yet been properly addressed.
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3.3.1
3.3.1 1

External reviews o f DA processing at Manly Council
PromotingBetter Practice Review of Manly Council

The former Department of Local Government's Promoting Better Practice Review of Manly Council
that was conducted in June 2005 was the first review of the changes to the DA procedures that Mr
Wong had introduced in 2003. It made a number of 0bse~ationsregarding:

-

the limitations on people accessing planning officers,
the significant reliance on the staff initially assessing and accepting the DA to be efficient,

e

the legality of the practice of refusing to accept DAs,

e

the success of the on-line DA tracking facility relying on the timeliness of planners updat~ng
the system,
the need to use IHAPs,
the low level of customer satisfaction with the'development assessment process, and
the cramped and noisy office accommodation of the Manager Development Assessment.

Four of the former Department's 76 recommendations related to the processing of development
applications. These included:

-

(1)

'That Council should review the development assessment process, having regard to the intent and ...
effectiveness of recent changes to this area. Council responded that the review process had
commenced by external consultants and there would be a report to Council in Februaty 2007.

(2)

That Counc~lshould review the criteria for the referral of DAs to its IHAP Council responded it did
not have an IHAP but it would be considered as palt of the external consultant's review process.

(3)

That Council should adopt And implement business rules to ensure all planning staff promptly
updated Authority with the current status of DAs. Council responded that these business rules
would be put in place within three months and the DA process would be updated daily by the
Quality Assurance Unit.

(4)

That Council should accept and process all DAs meeting the legal requirements for a valid
application set out in the legislation. Council told the Department it accepted and processed all DAs
that meet the legal requirements for a valid application set out in the legislation. But it had
expanded its checking process and procedure for requiring further information.'

~.

In the feedback from the Council to the former Department prior to the issue of the final report, the
General Manager made no comment about those recommendations. It is our understanding that
whlle the review report was tabled at the Council meeting in February 2006, Councillors did not
discuss it as it was tabled with a bundle of documents for mention rather than discussion.
The General Manager delegated the responsibility for responding t o the former Department's
recommendations to the risk manager in Corporate Services Division and neither he nor the
planning staff took any further part in the complying with the recommendations. There was a long
delay in the Council's reply to a lot of the former Department's recommendations. The Council's
responses to the first two recommendations about DA processing were made only after Professor
Sourdin's external review had been conducted.
Mr Wong gave evidence that he could not remember how,many recommendations the former
Department had made but he thought some were minor. He was unable to remember any
recommendations about the DA process at Manly Council. Mr Stray gave evidence that he
remembered being interviewed for the review but he could not specifically say what he derived
from the review. He could only remember there was some criticism of the office space that was
allocated to him.
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3.3.1.2

Professor Sourdin's Review

By 2005, Councillors had been dealing with increasing numbers of complaints about DA processing
and Council had concerns about delays and issues surrounding communication with applicants and
objectors. On 15 August 2005, on the motion of a Mayoral Minute tabled at the Council meeting,
the Council resolved to engage an independent consultant to conduct a review of Manly Council's
DA processes. In his submission on the statement of facts, Mr Wong.said that the Mayoral Minutes
was not supported by staff or unanimously supported by Council. On 19 September 2005, five
councillors moved a Notice of Rescission to overturn the resolution to hold a review of the DA
process. This Rescission Motion was unsuccessful. Mr Wong told us that he took steps to
implement and facilitate the resolution and was involved in the drafting of the consultant's brief and
the calling of expressions of interest.
A Councillor working group eventually selected Professor Tania Sourdin of La Trobe University and
Ms Nina Harding of Nina Harding Mediation Services to report on current DA processes and quality
assurance in the DA area and to make recommendations for the future. The consultants were
asked to review a number of aspects of the DA procedures including independence and
impartiality, accountability, fairness, and quality of service. They were to 'identify systemic issues to
be addressed after a genuine consultation process had occurred'.
The review commenced in June 2006 when the consultants met with council staff and elected
officials. The consultants held two public meetings in August 2006, interviewed staff, councillors.
representatives of organizations and stakeholder groups, interviewed staff from other councils, and
received and analysed public submissions. The consultants reviewed computer-based information
regarding ail DAs made during 2005. In addition, the consultants reviewed hard copy files of
applications commenced in 2005 and finalised in December that year. The consultants contacted
North Sydney, Leichhardt, Warringah and Mosman Councils about their DA processing.

.

.. ..

.
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.

-

The major concerns of those attending the public sessions included lack of communication,.
notification, transparency, consistency, community consultation, length of process, councillors, and
complaint handling. The consultants received 38 written submissions and the commonly raised
concerns included communication, application of the DCP, objectors, councillors, planning staff,
public awareness of the process and website, delay and costs.

. While the review covered a wide range of matters, of interest to this investigation was the fact that
a major compo,nent of thereport considered fairness and transparency of the DA process at Manly
Council. The' consultants considered fairness in a broad manner related to justice, equity and the
level of satisfaction with both outcomes and the process.
In respect of consistency, the consultants accepted that legislation, the LEP and the DCP set out
the controls and planning rules that guided decisions on DAs. However, unlike the legislation and
the LEP, the DCP was not mandatory. They concluded differing interpretations and application of
the DCP gave rise to different outcomes. in the public hearings and written submissions, the
consultants said there were many examples given of instances where the DCP was said to have
either not been applied or applied inconsistently. The outcome was that applicants were treated
differently for similar applications. They reported that when applicants saw other DAs being
approved regardless of the requirements of the DCP, they were encouraged to reflect those
inconsistencies in their own applications.
The .consultants acknowledged that it h a s possible for two neighbours to be subject to different
standards for a similar project and that costs and delays associated with these different
approaches could create an additional burden for some applicants. However, they referred to the
advice of the publication Best Practice in Development Assessment for Local Government that
consistency of advice provided to applicants throughout the DA process was essential for the
achievement of best practice.
Another issue involving consistency raised during the public consultation was the perception of
applicants that objections could greatly affect the outcome and could result in an inconsistent
application of the DCP to their detriment. There were also concerns about inconsistencies in advice
provided by staff at the pre-lodgement session and the quality, consistency, accuracy and clarity of
planning reports on which decisions were being made.

~ N S Ombudsman
W

3 September 2010

~

Manly Council Investigation
Final Report

The report stated that Manly Council unlike any of the other councils contacted for the review had a
'no negotiations policy'. Once an application was lodged, the planning officer did not engage in
conversation with the applicant or their representative. Most of the participants in the public
consultation for the review considered this policy as problematic and inappropriate.
The consultants said issues with transparency were linked to the issue of a lack of contact with
planning staff because transparency required the full, accurate and timely disclosure of information.
Participants felt that the lack of consistency and transparency created a public perception that
council was difficult to deal with and increased building costs because builders were hesitant to
take on work in Manly.
The Council told the consultants that when an applicant or any interested party sought information
about a DA, they would be referred to staff who were not planners and who would not ordinarily
contact assessment officers The consultants belleved this created levels of frustration both for
those trying to contact council and the staff havlng to deal w~thdissatisfied individuals. Some
partic~pantsin the public consultation claimed these staff were 'rude and discourteous'. The
consultants' commented that 'there is no clear complaints process that operates in respect of such
issues at Manly Counc~l'.
~.
. ...

In a sub-section titled 'complaints Handling', the consultants reported concerns with a lack of
communication and a fear of being 'branded' once a complaint was made. A number of people
indicated their complaints were likely to be sent through an uncertain process with no clear
timelines. The consultants considered there were many benefits in implementing a complaints
handling system at the council that complied with the Australian Standard on complaintshandling.

-

.

~

The review made 24 recommendations that were divided into eight 'outcome' and 'quality'
recommendations, 11 process recommendations and 5 staffing recommendations. Professor
Sourdin recommended that the Council employ three additional planning staff and the Council ' ' . ~
responded that it would consider this at budget time in June 2007.
-

_

Professor Sourdin made a recommendation that the number of DAs that were being referred to
precinct committees for comment should be reduced and the referral guidelines be amended to
- reflect the reduction in matters warranting referral to these committees. The Counc~l'sresponse to
this recommendation was that Councll would apply the DCP for Notifications unless otherwise
agreed with individual precincts
We were unable to find any record of Professor Sourdin's report being tabled at a Council meeting.
However, on 5 March 2007, the General Manager responded to the review via a report to the Land
Use Management Committee of Council Mr Wong was crltical of the review because it 'appeared
to have captured only a limited but nevertheless motivated audience'. He questioned the facts in
the report and claimed the basket of DA files, which might have also been non-representative and
statistically doubtful, could not have bridged the lnformatlon gap needed to bring balance to the
report. He claimed staff believed the consultants were out of touch with what actually happened at
the Councll and that the reviewers failed to spend time sitting down w~thstaff learnlng how they
worked.
He was displeased with the comparison of practices at other councils because the review had
'fractlonalised or srngled out parts of an Integrated system and held them out to superior processes
without placing their roles in the context of the whole system. He considered Manly's system as
neither more nor less superror than the other councils, despite appearances He regarded the
comparisons as an attempt to draw attention to the differences between Manly and other systems
rather than better practices per se
He said the aim of the Council's DA process was to 'dispense regulation in the interest of the
environment' and whether or not it was defined as a service was arguable. He acknowledged that
service delivery was 'paramount' and that any systems that purported to deliver service must be
adaptive enough to engender greater user satisfaction and actual fairness 'even for those who
appeared to have persistently push [sic] at the boundaries of Council's planning instruments'. He
believed the DA process was 'often very self centric and by nature can also be value maximising.
These inevitably can lead to confrontation and cause discord in the neighbourhoods.'
The General Manager did not make any comments about the consultants' concerns about
complaints handl~ngin relation to the DA process. However, he said council had put in place
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systems that proactively worked to continually achieve a work environment and system of work that
was safe, non-threatening and nurturing, He said he would continue to 'safeguard my staff against
external conflict created by players involved in a DA, and against any individual who feels they
have a right to place undue influence on and or pressure upon the day-to-day work environment of
my staff. He would double his efforts where staff were vulnerable by virtue of their roles and
planning staff were chief among them.
The General Manager's report included a table containing staff comments and General Manager's
comments in response to the recommendations. The comments were overwhelmingly negative.
The Councillors held a workshop with staff to discuss the recommendations on 26 March 2007. As
a result, the Council's responses were slightly more amendable to change. For the outcome and
quality recommendations the responses were limited with only one having been completed. For the
process recommendations, the responses were largely limited or negative and for the staffing
recommendations only one positive response, one limited response and three negative responses.
At the hearing, Mr Stray was asked about his personal view of the review He said h ~ only
s
concern
was the amount of staffing Council had. Mr Wong confirmed he was author of the response to the
review and that he had prepared that response because staff were unhappy with the review. He said
his comments were not positwe and staff were concerned they were going to be badgered agaln by
applicants.
Dr Macdonald gave evidence Mr Wong would have viewed the Council's actions in seeking such a
review as 'a serious incursion into his area of operation' and would have been reluctant to have any
interference in the proceh. He said that while the General Manager finally agreed to the review, it was
only after he issued a Mayoral Minute to insist that the review be undertaken. However, Mr Wong had
prevented the reviewers from speaking to senior staff individually and in confidence. Dr Macdonald told
us the reviewers had to talk to the staff as a group and 'of course nobody would in that setting ... and
.
shall we say a workshop setting is going to point the finger at anybody else...'.

.
'

Dr Macdonald believed the report was a significant criticism about inordinate delays and lack of access
to the planning officer through the DA process and that the recommendations would have only been
implemented 'halfheartedly'. He gave evidence he had to have a 'stand-off with the General Manager
.~ and insisted that it was part of his performance contract that he agreed to implement the
recommendations. But he also told us he thought there were only small gains because Mr Wong's
reluctance to implement the recommendations would have influenced the attitude of staff. Dr
.
Macdonald said he believed Mr Wong would have been reassuring staff 'don't worry it'll be okay and
it'll all boil over or something like that'. This was why Dr Macdonald believed 'at the .... end of it all that
the culture maybe hasn't changed'.
In response to our preliminary inquiries, Council advised it held a workshop about the review and the
Implementation of the consultants' recommendations on 26 March 2007. The Council prov~dedus with
a copy of a table indicating the outcomes from that workshop Not all recommendations were to be
implemented. The Council told us it believed the key points to facilitate better communication between
applicants and planning staff included pre-lodgement meetings and a duty planner to answer
questions Mr Stray gave evidence staff sat down with the Councillors and worked through what staff
felt could be ach~evedand what was reasonable to achieve wlthin a certain t~meframeto gradually
implement the majority of the recommendations.
Dr Macdonald gave evidence he remembered seeing the table indicating the outcomes of the
workshop but he could not remember whether the Council had adopted the recommendations at a
meeting or whether the Councll followed up w~ththe General Manager further after the workshop about
whether all the recommendations had been implemented.
In his submission on the statement of facts, Mr Wong said his assessment of the review is a matter of
public record, as is his recommendationto Council to accept all but one of its recommendations.
We were unable to find any further report to the Council after 5 March 2007 about how the General
Manager had implemented Professor Sourdin's recommendat~ons.
A review of Council's Management Plans for 2007-2010, 2008-2011 and 2009-2012 showed that
for the key outcome entitled 'Proper regulation of development in accordance with sound and
consistent planning controls' the action that Council proposed to take included the implementation
of key recommendations arising from Professor Sourdin's review for each of these three years.
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The Council's Annual Reports for 200712008 and 200812009 advised the community that for the
key outcome entitled 'Proper regulation of development in accordance with sound and consistent
planning controls' one of the actions was 'Implementation of key recommendations arising from the
2007 DA Approvals Process Review'. There was no progress reported on this action in either of
these Annual Reports.
3.3.2

Conclusions

There is no doubt that in 2003, when the General Manager facilitated changes to the processes for
assessing DAs at the Council, he was responding to a serious systemic problem. However, what
we were unable to discern was any strategy for reviewing whether the changes were effective and
delivered a better service to the community. There were clearly still problems by 2005, even after
the creation of the DAU and the reduction in the number of DAs going to the LUM Committee for
determination to 5% of the total.
While Mr Wong submitted that the 2003 changes were the outcome of a Council resolution, it was
clear from Mr Wong's evidence he was claiming ownership of the strategies for change at the
hearing. This was supported by Mr Stray's testimony referring to Mr Wong's changes to Counctl's
DA processes. Despite Mr Wong's unsupported submission that Manly Council's DA processing
performance during the mid 2000 period was 'more than reasonable', it was clear that by 2005, the
pressure was bullding for some form of further change to Council's DA processing.
The Independent Assessment Panel (IAP) adopted on 21 February 2005 appeared to be an
attempt to bring about that change. The policy that supported the operation of the IAP indicated
that the IAP was under the complete control of the General Manager. The General Manager was
responsible for determining the DAs. The policy that supported theoperation of the IAP did not
provide any advice about how the IAP operations would be reported to Council and how the
Council would oversight the General Manager's performance of his role as the consent authority for
matters referred to the IAP.
We were unable to obtain a clear picture of how Manly Council was processing DAs in relation to
the use of tndependent panels. The advice to the external reviewers was contradictory. It was clear
the Council told the former Department of Local Government that it had an IHAP, then denied it
had an IHAP In the response to its recommendat~ons.Later, in the response to Professor Sourdin's
review recommendations in 2007, the Counctl advised it had an IHAP but it had not been activated
in the ltfe of the Councll elected in 2004. It appeared from the information in the Notice of Motion on
21 July 2008 that the IAP was the same as the IHAP and that the panel had not been used by the
Council to determine DAs
Whether or not the IAP was being used, it was apparent at the time the former Department of Local
Government conducted its Promoting Better Practice Review in June 2005 there were stlll
signif~cantproblems with the system and that the community was not satisfied with how the Council
was processing DAs It was in August 2005 that the former Mayor introduced the Mayoral Mlnute
regarding the need for an independent consultant to review the Council's DA processing.
The General Manager's lack of engagement with the former Department of Local Government's
review was demonstrated by his inabil~tyto remember anything of significance about the contents
of the report or the recommendations. Of equal concern was the evidence at the hearing from the
Manager, Development Assessment that he was unable to recall anythlng about how the review's
recommendat~onsImpacted on DA processtng
It is our understanding that Councillors did not discuss the former Department's review report even
though it was tabled at the meeting in February 2006. The report clearly documented that Council's
processing of DAs had not improved and there was an urgent needed to take some action. A
proper discussion of the Department's review report in the Council Chamber may have assisted
those councillors who were not in favour of an external review of Council's DA processing to have a
clearer understanding that the Council needed to examine its performance.
Despite his evidence that he was involved in the drafting of the consultant's brief and calling of
expressions of interest, it appears to me that the General Manager was not a willing participant in
the Sourdin review. His resistance to the review was reflected in the tone and contents of his
written response to the report which was dismissive and contested the validity and accuracy of the
review.
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The General Manager's response to the Sourdin review is of concern because it suggests to me:
A lack of leadership around process improvement.
e

That he was sceptical of change unless he was the instigator

e

That he was d~smissivewhen he was requ~redto deal with recommendations for change
from external sources.

e

There was a failure to accept a large amount of evidence that the performance of the DA
processing service was below standard in terms of delays and d~ssatisfactionwith the
process such as the lack of commun~cationwith planning staff.
There was a failure to identify the publlc interest in improving the processing of DAs.
There was a failure to recognise his obligation to continuously improve systems' and
processes in order to manage the Council's operations effectively and efficiently in
accordance with section 335(1) of the Local Government Act 1993.

Even though the issues identified about DA processing in these case studies occurred prior to or
not long after the 2003 changes to the system, they were also identified in both the former
Department of Local Government's Promoting Better Practice Review and Professor Sourdin's
review. These reviews suggested that the 2003 changes did not improve the system but in fact
made it worse for the community.
~.

'

~ . , ...

~.

.

Mr Wong went to somelength to attempt to undermine the validity of Professor Sourdin's review,
despite his claims to us that he was involved in the process for contracting her to undertake the ...
review. He questioned the process she used, challenged her comparison of Manly's performance
with that of other councils, claimed unique circumstances relating to Manly Council and dismissed'
the views of members of the community who participated in the review. While he claimed in his
submission on the statement of facts that he implemented all but one of her recommendations, in
my mind, his report to the Council indicated his lack of enthusiasm for making any real changes.
The focus of the General Manager on protecting staff from harassment and undue influence from
the public ensured that there was limited capacity to genuinely embrace suggestions for change if
they meant Council staff had to engage mire closely with the community. I found it concerning that
Mr Stray, the Manager Development Assessment had no comment about the Sourdin review
despite its critical importance to his role and remarkable that he could remember only that there
would be an impact on staff numbers.
In his submission on the draft document, Mr Wong said it was not a surprise that he was unable to
remember a great deal about the Sourdin review three years after the event. Professor Sourdin's
report was provided to Council in early 2007. My review of Mr Wong's evidence at the hearing in
September 2008 showed that he said he was unable to remember much about the Promoting
Better Practice Review report which had been released in January 2006. It is a concern to me that
Mr Wong appears to have confused his involvement with the former Department of Local
Government's review and the Sourdin review. I thought it notable that he could remember only a
few minor details of Department's review, even though it highlighted significant problems that
required urgent attention.
Mr Wong also claimed in his submission that I had accepted that he had implemented all but one of
Professor Sourdin's recommendations yet criticised him for his lack of enthusiasm for making real
changes. While Mr Wong had indicated to this office that he had implemented all but one of
Professor Sourdin's recommendations, the information from the Council indicated varying levels of
compliance. In addition, our review of Council's response to the recommendations of the former
Department of Local Government's Promoting Better Practice Review suggested significantly less
than full compliance.
Dr Macdonald's evidence that there would only have been small gain following the Sourdin review,
halfheartedly implemented, and that the culture had not changed was convincing. It was supported
by the Department of Planning's Local Development Performance Monitoring reports since 20062007 in which on one level of most significance to the Department and to the community (the
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overall time taken to process DAs), the Councils' performance is well above the 100 days
benchmark and in the Department's category of 'extreme' determination times. It was also
supported by the fact that the Council is still including in its Management Plans an action related to
the 2007 review of the DA process and has not reported to the community any information about
the action ithas taken on the key recommendationsin Professor Sourdin's review in its Annual
Reports since 2007.
There is little evidence to indicate that the elected Council has properly oversighted the General
Manager's implementation of the recommendations of Professorsourdin. The Council held a
meeting with staff but there has been no further follow up after that. Council's Management Plans
and Annual Reports published since 2007 do not provide any information about progress on the
implementation of key recommendations arising from the Sourdin review.
While I a ~ ~ r e c i a tthat
e lHAPs can be used to improve the community's confidence in the DA
decision-making process, a perhaps unintended consequence of the independent assessment
an el created bv Manly Council has been to separate the elected Council from responsibility for the
berformance of council staff in the area of DA processing.

I also have concerns about the Council's adoption of a model of an IHAP in July 2008 that was not
the process that Professor Sourdin had recommended in her report in 2006. Manly Council's panel
does not appear to accord with the IHAP provisions in the Environmental Planning and
Assessment Act. In section 231 of the Act the IHAP model was an advisory panel with the final
decision resting with the consent authority. The MlAP is the consent authority rather than a
recommendation making entity.
On the basis that only a small number of DA's will be processed through the MIAP, it is unclear
how the MlAP will assist to improve DA processing at the Council. It is uncertain that the MlAP will
have any significant effect b n improving DA processing times or the quality and consistency Of
decision-making, given there are no guidelines for DA decision-making at the Council and there is.
no real independence of the MlAP from the General Manager.
.

-

:

.

While there have been attempts to bring about improvement in Manly Council's DA processing
dating back to Mr Wong's taking over leadership of Council's operations, from the information
available to me arising from this investigation, it appears to me senior staff not readily accept
comment and recommendations from external sources. In fact, it appears to me that they would
prefer to rely on their own assessment of their performance. This is supported by Mr Wong's
submission on the statement of facts, where he objected to the inclusion of the DA processing
performance statistics for Manly Council as published by the Department of Planning because he
believed it was gratuitous criticism of the Council and its officers. It is also supported by Mr Wong's
public statements to the media following the 2008-2009 Local Development Performance
Monitoring Report. In the same way that Mr Wong attempted to undermine the accuracy and
validity of Professor Sourdin's assessment of Manly's DA processing performance, he criticised the
Department by suggesting that it should look to its own performance, claimed the data on Manly's
performance was 18 months out of date even though it was provided by the Council around JulyAugust 2009 and implied that comparing the performance of councils was some type of 'race'.
Manly Council has demonstrated it continues to be one of the Councils that the Department of
Planning and the Minister for Planning regard as needing to do more work to reduce determination
times. In my opinion, this is a consequence of senior management's rejection of external input into
how Council performs its functions. I believe it is time for the elected Council to monitor more
closely the information it receives about DA processing from the General Manager.
In 2008-2009, Manly Council achieved no improvement in DA processing times, despite a
decrease in receipt of DAs of 11.5%. Even though Manly Council experienced reduced stop-theclock times and referral to State agencies times that were also below the State average, the
measures of performance such as mean gross, mean net, median gross and median net
determination. times were all significantly above the State-wide performance of councils. I believe
senior management of the Council needs to accept the messages coming from its own
performance statistics and from legitimate sources outside the organisation that its DA processing
systems require improvement.
It was of concern to me that the statistics supplied on a quarterly basis to the Council and reported
yearly in the Annual Report do not include the Council's mean gross determination times or its

WNSW
Ombudsman

3 September 2010

45

.

'

'

~

~

~

Manly Council Investigation
Final Report

performance against the Department's State-wide data. For this reason, it might have come as a
surprise for Councillors and the community to learn that Manly Council's DA processing
performance was highlighted by the Minister for Planning in the worst category for a second year. I
believe Councillors should be fully informed of Council's performance including those measures
used by the Department of Planning to compare State-wide performance. Ail of the information on
Manly Council's performance that is collated and forwarded annually to the Department of Planning
would, in my view, be of vital importance to Councillors to know.
Senior management should use these performance measures to drive improvement and should
report quarterly to the Council about improvements that have been made. At present the
Information provided to the Council about factors that affect turnaround times for DAs is limited to a
brief comment below the graphs or the progress column provided with the quarterly update on the
Management Plan I believe that current performance should be regularly measured against these
annual performance statistics provided by the Department of Planning and made available with the
quarterly update on the Management Plan to the Council. In this way the General Manager is
properly accountable to the Councll for DA processing performance Reporting only on the rned~an
and average determination times is not the full picture.
At the time Mr Wong made this submission on the statement of facts, Manly Council would have
already provlded its DA processing performance data to the Department of Planning for 2008-2009.
It seems reasonable to assume that,Mr Wong should have been aware that those statlstlcs, llkely
to be of significant interest to the Department of Planning, showed no improvement on Council's
performance in the previous financial year.
While I acknowledge the numerous factors that Mr Wong submitted could impact on Council's DA
processing times, most of these would impact on all metropolitan councils. Our comparison of
Manly Council's performance with Worth Sydney Council indicates that North Sydney has
significantly more (25) planning positions to handle only 35 more DAs that Manly. Professor - -~
Sourdin made a recommendation for an increase of three planning positions and more use of.
contractor planners. It appears to me that appropriate staffing levels are required to ensure timely
and effective DA processing. However, the Council's response in 2007 to Professor Sourdin's
. suggestion that it was going to look into it at budget time has not yielded improvement in its
.. performance. This is a resource issue that the Council needs to deal with urgently.
~

.

In his submission on the draft document, Mr Wong said that I had not considered the resources
Issues involved in dealing with the large number of DAs every year. However, I think the above
comments demonstrated that I am aware of resources constraints and the need for appropriate
levels of staffing
I note that Professor Sourdin recommended in her DA processing review report that Manly
Council's Precinct Committees were a problem in that too many DAs were being referred to them
for comment. She recommended that the number of matters referred to Precinct Committees be
reduced. The Council's response to that recommendation was that it would apply the DCP for
Notification unless otherwise agreed with individual Precinct Committees. It is unclear to me why
an individual Precinct Committee should be able to negotiate with Council about when it will be
notified of DAs, when Council has a DCP on notification that should apply consistently across all of
the Manly community. It is also not clear to me why the Council shouldconduct its business to suit
the Precinct Committees' meeting cycles as advised by Mr Wong. This is an arrangement that
should be revisited immediately to improve DA processing turnaround times.
The Department of Planning's Local Development Performance Monitoring reports since 2006
indicate that the elected Council determined 1 7% of DAs in 2006-2007, 10 2% In 2007-2008 and
3.2% in 2008-2009 and the number of appeals has fluctuated from 21 to 4 to 42 over the three
years. This can be compared to North Sydney Councillors who determined 11.9% in 2008-2009
and 23% in 2007-2008 and dealt with 38 appeals, compared to Manly's 42 appeals.
It appears to me that Manly Council's own data, which it supplied to the Department of Planning for
the Local Development Performance Monitoring Report, would not support Mr Wong's emphasis on
the numerous factors he listed as being responsible for. its DA processing performance. Manly
Council's circumstances are not unique in the way Mr Wong is attempting to claim and do not
adequately explain its approach to DA processing.
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It is of serious concern to me that problems with the accuracy of data being collected about DA
processing for internal reporting and for Council's response to the Department of Planning's Local
Development Performance Monitoring surveys were identified but recommendations to improve
Council's system have not yet been implemented. This raises a question in my mind about the
quality of the information Councillors receive on a monthly, bimonthly or quarterly basis about DAs
being processed.

I conclude that insufficient action has been taken by senior management of Manly Council to
ensure that the systems and processes for assessing and determining DAs are in line with industry
best practice.
Some of the on-going problems with the Council's systems were reflected in the way the Council
processed the DAs associated with the complaints from Mr and Mrs Humphreys and the Peninsula
Owners Corporation.

3.4

Processing DA401/01, DA154102, DA155102 and DA240103

The chronology of the processing of the Humphrey's DAs is lengthy, spanning four years from 2001
to 2004and involved a considerable amount of time and money on the part of both the Council and
the Humphreys. The information in this section of the report was obtained from a detailed review of
the documents held on Council's files and the commentaries provided by Mr Christmas and Mr
Stray in November 2007 and the list of documents provided by Mr Pearson when he reviewed
Council's files for the response to our preliminary inquiries.
Attachment A to Mr Wong's submission on the statement of facts comprised a chronology of ;
documents on Council's files relating to DA401101 and DA240103 lodged by the Humphreys with
commentary inserted at various points. This chronology has been used to check the accuracy of the..^^
facts detailed in this section of the report.

-

_

Mr and Mrs Humphreys lodged development application No DA401/01 for No 15 Richmond Road
Seaforth on 28 August 2001. Throughout the remainder of 2001 and the first six months of 2002
they negotiated wlth Council planner Mr Paul Christmas regard~ngshadow diagrams, bulk, height,
the pool and landscaping.
A development application for No 17 Richmond Road, No DA154102, was lodged on 16 April 2002
and a development application for No 19 Richmond Road, No DA155102, was lodged on 17 April
2002. Mr Dav~dPine was the planner allocated to assess these applications The Humphreys and
Mr and Mrs Amore (No 13 Richmond Road) lodged objections.
On 3 July 2002, Mrs Humphreys wrote to Ms Ruth Holten, then Group Manager, Land Use
Management Group, about the relevant building line that should be applied to the developments at
No 15, No 17 and No 19 Richmond Road Seaforth. She was concerned the Council had not told
them the developments at No 17 and No 19 would move that building line forward by four metres
and this would affect their views. She also complained that in a discussion with the architect for No
17 Richmond Road, Council had told him to ignore the development application for No 15 that was
still being considered. Mrs Humphreys said they had expert advice their development application
should have been taken into account. There was no evidence of a response to that letter on
Council's files. However, Mrs Humphreys stated in a subsequent letter that she had contacted Ms
Holten by phone after this letter and was told there was no specific building line that applied.
On 17 July 2002, Mr Frank Jacobs senior wrote to Ms Holten at Council. He thanked her and Mr
David Stray for their assistance in late 2001 to facilitate the creation of the subdivision for his
children's dwellings which allowed for the perpetuation of the family connection with the site already
spanning over 60 years. He said:
. .
Ruth, I have had many helpful discussions with you about this land over many of these years and I
would like you to know that I would be most appreciative for any personal assistance you may be
able to offer Robert and Victoria in respect to their Development Applications 154102 and 155102
currently being handled by David Pirie.
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On 29 July 2002, the Humphreys wrote to Mr Christmas providing drat? amended copies of their
plans which they said had been changed to meet the DCP and the input of res~dentsat No 13 and
No 14 Richmond Road, particularly regarding overshadowing. They had also had difficulty with the
shadow impacts of the development at No 17 and they had not been totally successful while
keeping within the DCP requirements They hoped to have amended plans to him in the near
future.
On 13 August 2002, Corben Architects, applicant for No 17 (DA154102) and No 19 (DA155102)
complained to Ms Ruth Holten about the delay in assessing these DAs. The DAs were reallocated
to Mr Stray.
The Humphreys provided amended plans in September 2002 that were prepared by the
Humphreys' new architect, Ms Anne Greenway of Urban Logistics. The changes included additional
floor space, change in roof style, relocating the pool away from No 13, changes to the internal
layout and footprint of the building and increased first floor balcony. The Council renotified the
amended plans on 2 October 2002.
While the Humphreys' plans were being amended, the applicant for No 17 sent Mr Stray revised
drawings detailing changes to their development application and landscape plans. The changes
included moving the building at No 17 to meet setback requirements, changing the foot print of the
building, changes to height and roof configuration, lowering of the grass terrace and pool
concourse. The covering letter from Corben Architects noted that the swimming pool was up to
1600mm above existing ground level. In response to our preliminary inquiries Mr Stray said these
changes were not renotified to neighbours because he did not consider it was necessary.

~... .

I

Mr Stray assessed the DAs for No 17 and No 19. We found a t ~ o - ~ document
a ~ e
entitled DCP
Assessment - RDCP2001 on No 17's DA file. It was a large table listing the standards in the DCP..
and compared what was proposed with what was permitted. Wedid not find this on the Humphreys:
DA file or the other DA file we viewed for DA468100 for 30-32 South Steyne, Manly. We were
unable to be certain, whether the assessment on the DCP Assessment - RDCP2001 form related to
No 17 or No 19 because there was no identification of the DA number, the property address or the
applicant's details on the form to link it to a DA. In addition as some of the information seemed to
apply to No 17 and some seemed to apply to No 19, it was not possible to know what development
Mr Stray was assessing when he filled it out. in comparison the form used by Mr Christmas was
entitled Land Use Management Group Development Approval Condition Form for DA 401101. The
form listed all the standard conditions with a tick box provision to be filled in by the planner. There
were no other assessment tools used by Mr Christmas found on the DA files.
Both DA154102 and DA155102 were on the agenda for the DCU meeting of 30 October 2002 and
then on the agenda for the next LUM Committee to be held on 4 November 2602. Both planning
reports prepared by Mr Stray for the LUM meeting were almost identical in layout and wording.
They had identical first pages with the same summary with just the report number, the DA number
and the name of the owner changed. There was no indication in the reports that Councillors had
visited the sites prior to the LUM meeting. The assessments were almost identical with a few
changes that reflected minor site specific issues. They both contained numerical assessment of
DCP requirements in the form of a small table. In the planning comments, Mr Stray discussed
whether the proposals met the requirements of the statutory instruments such as the LEP and
Regional Environment Plan, and section 79C of the Environmental Planning and Assessment Act
1979. With regards to the DCP the discussion was limited to only where the proposals did not meet
the DCP requirements and whether variations were acceptable or not.
In the assessment of DA154102 for No 17 Richmond Road, the report said the proposed swimming
pool concourse was within the minimum setback required under the DCP for the Residential Zone
for the south side and this would result in privacy impacts to the adjoining pioperty. He
recommended removal of the concourse. There were minor variations to the DCP regarding
maximum wall height which were said to be as a result of the sloping topography with a 0.6 length
of the north east wall and a 1.2 m length of the south west wall not complying. The setback
requirements for the northeast side boundary also varied for a portion of the wall due to the splayed
nature of the site. He considered these acceptable because of 'the circumstances and constraints
of the site'.
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Mr Stray discussed the objections of No 15 in relation to loss of light, privacy, view impacts,
overshadowing, proposed landscaping and stormwater detention. He responded to these by saying
that No 15 was vacant land, the proposal (DA401/01) was not yet determined and it was not
appropriate for Council to assess specific impact on a building which did not exist. He also said
there were no undue privacy impacts because only bedroom windows faced No 15 at first floor
level. He considered the position of the dwelling, carport and pool as acceptable 'having regard to
the location of existing developments in the immediate area and the likely potential development at
No 15 and 19. He made no reference to the objection from Mr and Mrs Amore of No 13 Richmond
Road.
In the assessment of DA155102, Mr Stray's report stated that the floor space ratio of 0.46:l (46%)
did not comply. He said:
The proposal seeks a variation to Council's Floor Space Ratio requirements with a FSR of 0.46:1,
approximately 56m2 over the permitted 0.4:l. The variance is considered acceptable as a portion of
the basement rumpus room, bathroom and internal stairs are excavated more than l m below existing
ground level and do not contribute to the external bulk and scaleof the building. If these portions
were excluded the FSR would be 0.41:l. Further the proposed bulk and scale of the building is
consistent with existing development in the immediate area.
Mr Stray said the setback requirements from the south west side boundary were exceeded for a
small portion of the proposed building but were considered minor and were acceptable. The report
also included a paragraph about No 15 being vacant land, which was not relevant to No 19's DA.
All the other paragraphs were identical.
Neither report referred specifically to the relevant objectives of the residential DCP nor did they -:
include discussion about whether or not the proposals met the relevant objectives. The reports did
not assess either development application against the PCP for Landslip and Subsidence 2001, err
discuss the topography or natural environment, nor were the swimming pools commented on
despite both pools exceeding the DCP requirements in terms of height above ground level.
-When the Humphreys learned that the DAs for No 17 and 19 were on the agenda of the LUM for 4
. November 2002, they complained in writing to Ms Ruth Holten that the planner, Mr Stray, had a
relationship with Mr Jacobs senior and the applications has been smoothed through the process.
. The Humphreys said 'The~architectworking for Mr Robert Jacobs mentioned that their client had "a
friend who worked in the Planning Department at Manly Council" who was expected to help them
fast track their DA'. Mr and Mrs Humphreys claimed 'It is of particular interest that the areas in the
DCP where we are having most difficulty are the exact areas where they are being offered
concessions'.
At loam on 4 November 2002, Mr Stray and Mr Christmas met with the Humphreys and their
architect to discuss the DA for No 17 Richmond Road. Mr Stray sent an email to Ms Holten at
5.05pm refuting the Humphreys' allegations and suggesting she refer the matter to the Independent
Commission Against Corruption 'to allay any concerns and "set therecord straight".' He said he had
had a phone call fromMrs Humphreys on 1 November 2002 when she raised concerns about the
DA for No 17 being processed too quickly. He claimed Mrs Humphreys made statements such as
'They (presumably the applicants for No 17) must know somebody'. He had invited her to visit
Council and go through the file and the plans and if she felt there was still a problem then to make a
request to address the Council at the meeting. He said he had read the Humphreys' letter and
believed the comments were directed at him and he wanted to put on record he had no contact,
other than his professional work, with~theowners at No 13, 15, 17 and 19 Richmond Road or their
architects or any member of their families.
There was no evidence Ms Holten acted on that email. In response to written inquiries and in
evidence Mr Stray denied the existence of any relationship with the Jacobs family. He also gave
evidence Ms Holten took no action on the Humphreys' complaint. He claimed Council often had
people making commentsabout the way things were done and Ms Holten probably saw it as a low
priority.

In response to our preliminary inquiries, Mr Wong stated:
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It was most unfortunate for both the Hurnphreys and the Council if this litany of allegations about the DAs
stemmed from their suspicions about Mr Stray's relationsh~pwith the Jacobs family However, if they had
chosen to seek the proper and timely darificationof thls rumour, then their apprehensions may have been
averted.
In Mr Wong's submission on the statement of facts, he said that 'Council records make clear there
was a neighbour dispute between the Humphreys and their neighbours at 13,17 and 19 Richmond
Road where each of the parties vehemently objected to each of the others applications'. He claimed
that Council was caught in the middle and did what it was required to do which was assess the DAs
in accordance with section 79C of the Environmental Planning and Assessment Act 1979.
Both DA154102 and DA155102 were approved by the LUM committee on 4 November 2002 with
recommended conditions of consent. Both consents required amended plans for the deletion of the
pool concourse area between the boundary and the pool which was to be planted with suitable
landscape screen plantings and the plans were to be amended prior to the issue of the construction
certificate.
Mr Robert Jacobs and Mrs Victoria Rathborne subsequently wrote to Ms Holten at Council on 21
November 2002 to thank her and Mr Stray for the recommendation to Council for the DAs for No 17
and No 19 Richmond Road. They wanted both of them to know how much they appreciated their
fairness, help and understanding during the processing of the DAs.
In his submission on the statement of facts, Mr Christmas said that the Humphreys' new plans and
accompanying reports were in effect a new application and it appeared reasonable to him to
consider September 2002 as the effective commencement date in relation to the plans finally
determined for DA401/01. He did not regard the handling of three DAs to demonstrate a poor
regard for timelines on his part. He said in consultation with the Land Use Manager, it was decided
that as the applicant was trying to address matters that Council raised, the DA would remain
undetermined and this occupied a great deal of the period leading up to September 2002.

- ..
.

.

In November 2002, Mr Christmas continued to raise problems with the Humphreys' DA not
complying with various aspects of the DCP. The Humphreys complained to us that on 6 November
2002 they met with Mr Stray, Mr Christmas and Ms Greenway about the progress of their DA. They
suggested the issues being raised by Council in respect of their development were similar to those
allowed in respect of No 1 7 but of less impact. They requested Council apply the same policy in
respect of No. 15. In response to our preliminary inquires Mr Stray's handwritten notes said the
same policies and considerations had been applied to all three developments.
On 7 November 2002 Mr Christmas sent a fax to Ms Greenway requesting additional information
and expressing concerns in relation to non-compliances with the DCP.
On 12 November 2002, Mr Neil lngham of lngham Planning sent a letter to Mr Stray that included
explanations of how the revised plans met the objectives of the DCP for the siting of the swimming
pool and landscaping. On 13 November 2002, Mr Christmas sent a fax to Ms Greenway that the
floor space ratio did not comply and requested modified plans or justification for variation.
On 20 November 2002, the Humphreys amended their pool design and were told by Mr Christmas
that they needed to meet the general and specific objectives of the DCP.
On 25 November 2002, the Humphreys' architect, Ms Greenway, again met with Mr Stray. She was
informed that unless issues of concern were addressed Mr Christmas intended to recommend a
deferred commencement approval at the Council meeting. After the meeting on 25 November 2002,
she wrote to the Council agreeing to address four issues (1) opening walls on lower ground patio
area (2) providing planter bedslboxes to balconies (3) dealing with the floor space ratio (4) revising
the pool design because of bulk and height out of the' ground. She said they had considered
Council's concerns about the floor space ratio and provided a means to greatly reduce it. They had
deleted the study from the lower ground floor (3l.llsquare metres) which brought the total floor
space ratio down from 451.1m2to 419.99m2 which equated to 41%. She pointed out that while the
Council had refused the floor space ratio of 44% for the Humphreys, the development at No 19 had
an approved floor space ratio of 46%. She asked that the Council reconsider their revised
submission and approve the 41% floor space ratio.
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Following another meeting on 26 November 2002, Ms Greenway sent a fax to Mr Stray attaching a
revised pool plan which set the pool down lower than previous plans. She asked for the planning
team's endorsement of the revised design. She also advised the Humphreys were happy to revisit
the landscaping design and that all of the landscaping information was to be consolidated into one
site plan and wanted Council to condition their consent to include for this item. She also wanted the
pool plan as an integral part of the recommendations to the Council.
On 5 December 2002, Mr Fenton Beatty, Parks Technical Officer, at the Council sent an email to
Mr Christmas after his inspection of No 15 Richmond Road regarding the placement of the
swimming pool in relation to the rock outcrop on the land; He said he believed it may be possible to
incorporate the pool into the area along with the rock, although he thought the rock might split and
sheet off with the vibrations from excavation. He believed the rock outcrops were worth retaining
but it needed a geotechnical perspective. Mr Beatty said if the rock shelf was not retained the pool
would need to be screened to soften the look from the street. There was no evidence the Council
obtained this geotechnical report to inform its decision and there was no evidence whether Mr
Christmas considered this advice in his planning report. In his submission on the summary of
evidence, Mr Christmas said it was his view that as he did not intend to recommend approval of the
pool it would have been unreasonable and unnecessary to have required a geotechnical report at
that stage in light of the overarching planning assessment issues raised.
On the day o f the LUM Committee meeting, 16 December 2002, Councillors travelled to No 15
Richmond Road at 9am to view the proposed development site. There was no record of the
Councillors who attended. Mr Christmas's report to the LUM Committee meeting was 11 pages in
length and included ail of the details of the eight submissions from both notification and renotification processes and these ran to nearly two pages of the report.

.

The planning report contained comprehensive comments about the requirements of relevant ...~
aspects of the DCP including discussion of each of the objectives and whether or not the proposed,
development met them. He rejected the arguments in the ingham planning report and included
extensive discussion of the unsuitability of the swimming pool and how it impacted on the
landforms on the site. He considered the DCP for Landslip and Subsidence 2001. He reported that
swimming pools were not permitted in the front of the property even though the DCP stated
-~
swimming pools were not permitted in the front setback. in his submission on thesummary of
evidence, Mr Christmas said the meaning of 'setback' was not defined in the DCP and the standard
planning definition of 'setback' in the NSW Housing Code 2008 was 'the horizontal distance
between the reievant boundary of the lot and the building line'. He believed it was open for him to
interpret the DCP as not permitting a pool at the front of the property, i.e. as not permitted between
the front boundary and the building line.
~

~

When Mr Christmas considered the floor space ratio he included aspects of the development that
he admitted were not technically assessed as floor area but said they contributed to the building
bulk so he would not agree to any variation on the floor space ratio requirement of the DCP.
The report recommended deferred commencement consent pursuant to section 80(3) of the
Environmental Planning and Assessment Act 1979 (EP& A Act). The consent was not to operate
until:
Amended plans were submitted which reduced the bulk of the dwelling by 18.4mZin floor
area to comply with the floor space ratio in the DCP.
The pool, pool platform, enclosing retaining walls and landscaping work were deleted.
Details were to be provided for the installation of planter boxes to be permanently
constructed on elevated balconies in proximity to side boundaries.
e

The side enclosing walls of the lower ground patiolbasketball space were to contain
openings to improve sunlight access to the open space in accordance with the DCP.

Evidence had to be submitted within a period of six months in accordance with section 80(3) of the
Act There were no reasons provided for requiring the deferred commencement consent Mr Stray
told us at the hearing that he was ~nvoivedin preparing and finaiising the report for the LUM
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meeting. He would have put it on the agenda as this was the normal routine for DAs at that time. He
would have attended the LUM and answered any questions from Councillors about it.
Mr Humphreys addressed the LUM meeting and pointed out errors in the report. He told Councillors
that the floor space ratio was 41.7% (40% allowed per DCP). No 19 had been approved with 46%,
and was a larger house on a smaller block. The ~ust~fication
for No 19 was that the floor space ratlo
of an area more than l m below natural ground was excluded. They had 28 06m2 below natural
ground level by at least l m , excluding this, their FSR was 39%.
Mr Humphreys said the statement that swimming pools were not permitted at the front of the
property misstated the DCP. At section 3.12 the DCP stated 'swimming pools are not permitted
within the front setback'. The front setback is defined at section 3.5 of the DCP as 6m He said Mr
Christmas's report was incorrect The proposed pool was between 7 3 and 12.lm from the front
boundary and met the DCP. Pools at Nos. 17 and 19 were approved at almost identical locations
on the block as their pool proposal.
Mr Humphreys said the retaining walls had been designed to flow with the natural ground level and
would be heavily screened with natives. The poois for Nos 17 and 19 were approved at almost
identical RLs as the proposed pool. The report expressed a desire to preserve a rock outcrop
approximately 16 m from the front boundary. The part of the outcrop impacted was not easily
vis~blefrom the street. They intended to heavily Vegetate the area and it would continue not to be
visible. It was intended to build the pool over the less prominent and visible part of the outcrop
They retained a highly respected Town Planner, Mr Neil Ingham, to report on the pool. He then
analysed each requirement of the DCP.
The LUM meeting on 16 December 2002 resolved to grant deferred commencement consent in
accordance wlth Mr Christmas's recommendations.
In our Notice to produce we asked how the Council determined whether to issue deferred
commencement consent. The Council advised in relation to the deferred commencement for
DA401/01 that:
The above resolution is consistent with Councils [sic] practice of issuing deferred commencement
consent where the proposal IS nearing compliance however revisions are required to a development
proposal which could not otherwise be ordinanly conditioned into consent.
At the hearing, Mr Stray was asked to explain why the Humphreys were given deferred
commencement consent and No 17 and No 19 were given consent with conditions. He said it could
be for a number of reasons. In the case of the Humphreys they had not been prepared to make the
changes the Council wanted. He said:
So the planner had tried to bring it to conclusion by saying 'this is it, this is the way it's got to go, I'm
mak~ngthat decislon now whether you l~keit or nol' as opposed to this one where I understand there
were amended plans submitted on umm 17 and 19. There were amended plans submitted that to a
degree addressed the concerns.
A review of Council's files did not reveal any amended plans submitted for No 19 Richmond Road
Mr Stay was also asked to show us the pool elevations on the approved plans for No 17 and 19 At
first he said these were on the elevations at the east elevation and the north elevation. The RLs on
the east elevation for No 17 was RL 72.840 and for No 19 was RL 72.590 and were the floor levels
of the dwellings. When we pointed out there were no figures for the pool on these elevations, he
responded they would have to be scaled. When we asked him how he determined the height of the
pools, he referred us to the site plans for the lower ground levels which showed RLs for the paved
areas near the pools.
In order to understand the different approaches to assessing the DAs by Mr Christmas and Mr
Stray, Mr Stray was questioned about whether it was necessary for him to have discussed the
heights of the pools above ground in his planning reports. All three poois were at least a metre
above ground and Mr Christmas had provided a detailed discussion of the Humphreys' pool
because of its height above ground. Mr Stray advised us it was only necessary to discuss pools in

~ N S Ombudsman
W

3 September 2010

Maniy Council investigation
Final Report

terms of the setback requirements because the setback reflected the height above ground. It was
not necessaiy to discuss whether swimming pools met the height above ground requirements of the
DCP. We asked him to explain why it was not necessary. He responded:
Yeah but I'm not going to promote his case. I'm just going to identify where it doesn't comply. Why
would I support his case by saying "he complies with 99%, there's only one thing wrong, that should be
okay"? Why would I suppolt the application?
In his explanation of why his planning reports had a different format to Mr Christmas's report on the
Humphreys' development application and why he did not make specific reference to the objectives
of the DCP, Mr Stray said

...the DCP is a document that is, it's there. It's readily available and at the time I didn't think it was
necessary to reiterate the objectives and, and it wasn't a practice to do that at the time.
Mr Stray said Mr Christmas's report contained a lot more information than was required. He thought
his own format where the application was assessed against the DCP using a table was more useful
than a discussion and repetition of the DCP's requirements. When we asked Mr Stray whether
applicants and Councillors should be expected to know what the objectives of the DCP were, he
responded that Council would expect that. He was unable to advise us why Mr Christmas thought it
was necessary to include the objectives of the DCP in his reports. However, he conceded:

...So it's possible to repeat object~vesfor each one. I guess if someone was picking up a report in
isolation and have no other reference to any other documents then there wouldn't be any, no need to
cross reference anything ...It may be more complete.
At the hearing, Mr Stray was questioned about whether there were standards for planners to assist
them prepare consistent planning reports. He advised us that there were none but that Council had
reviewed the template for reports. He claimed the revised template was similar to the reports he.
had prepared for No 17 and 19 and did not mention the DCP objectives, only the requirements of
the LEP and section 79C of the Environmental Planning and Assessment Act. When we put the
question to Mr Wong about standards for planners when preparing planning reports, he gave
~ . . ~-. evidence planners used a tick box template that listed all the possible conditions of consent and the
requirements of section 79C of the Act. This had been introduced because of errors in transcribing
:'
. conditions of consent.
Dr Macdonald gave evidence that he would expect consistency in the manner in which the three
DAs were treated. He acknowledged that in h ~ s20 years in local government different staff
presented reports to Council differently and had different opinions. However, the inconsistent
presentation of informat~onIn the planning reports was unacceptable.
Mr Stray gave evidence about the effect that the drfferent approaches to reporting of the
assessment of development applications in the following interaction:
So from the perspective of the Humphreys and you sat down with Sue
Assistant Ombudsman:
Humphreys in November 2002 to have a discussion... about the DAs, can you understand that when
confronted with those three documents the Humphreys would have readily been able to identify a
difference in terms of how their DA was handled based on the content of those reports?
You could get that impression but it's up to the oflicer that's dealing with the application as
DS:
to how they, at that time as to howthey were reporting it. We were trying to get consistency with it but
some planners have still got those issues. Everyone looks at things slightly different and, and will go
Into more discussion than may be necessary. This particular piannsr, in my opinion, has gone on
probably in a lot more discussion than I what I would've thought would be necessary....

in Attachment A to Mr Wong's submission on the provisional statement of facts he said that the
delays between 24 August 2001 and 30 September 2002 were caused by the applicant and untll
the amended statement of environmental effects was lodged in the last week of October 2002 the
DA was incomplete and could not be assessed. He stated that processing the application in the
period 30 September 2002 to 16 December 2002 was an extremely efficient response and the
Humphreys could have appealed or lodged a section 82A revlew He further claimed that lodging
and appeal or a sectlon 82A review application would have put the DA at risk Therefore, the
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Humphreys 'ran the gauntlet and requested that essential matters be conditioned'. Mr Wong
suggested that the Humphreys were 'seeking to have their cake and eat it too by accepting the
benefit of the consent and shirking the burden'.

After approval'was finally granted to the Humphreys on 27 February 2003 to commence their
development, they lodged a section 82A application to review twoconditions of consent, No 74 and
79 on 23 March 2003. They subsequently withdrew the section 82A application and lodged a
section 96 application on 29 April 2003 for changes to windows and stairs, relocation of the
chimney, relocation of the clothes drying area, revision of external access door and removal of
conditions 74 and 79. The section 96 application was notified to
adjoining property owners but there
'
were no written objections on the file when we examined it.
On 2 May 2003 the neighbours at No 17 Richmond Road applied to view the approved plans for
DA401/01 but a search of Council's files by records staff and Mr Christmas failed to find them. The
Jacobs from No 17 and the Amores from No 13 objected to the application to modify consent.
Mr and Mrs Humphreys said that in May 2003 they requested a meeting with Mr Christmas to
discuss progress and any issues regarding their section 96 application but they were told it was not
Council's policy to meet or discuss applications with applicants or objectors. In response to our
preliminary inquiries, Mr Christmas said he was not aware that he was not supposed to discuss
DAs with applicants or objectors. However. Mr Stray told us that at that time Council staff were not
to discuss DAs with applicants or objectors.

_.
-
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The Humphreys lodged a new development application DP.240103 for the pool, landscaping and
retaining wall in mid April. They had a pre-lodgement meeting with Mr Stray and said that they were assured that he could see no problem with the new plan. They complained to us that despite their
request to be given another planner, Mr Christmas was assigned to these applications nonetheless.
Mr Rod Moore from Council requested further information on 23 April 2003 regarding a
geotechnical report, stormwater disposal, details of services and sewer and details of the location of
.
the pool filter. The DA was notified on 13 June 2003 for two weeks. Three objections were received
from the Jacobs, the Amores and the resident at No 12 Richmond Road.
Mr Christmas noted on the planner's assessment report for the section 96 application that he met
with both the Jacobs and the Amores at 2pm on 16 June 2003 about the section 96 application.
On 17 June 2003, Mr Christmas recommended refusal of the application on the basis that it did not
meet the requirements of section 79C of the Act and did not meet the objectives of the LEP
requiring that alterations and additions do not degrade the amenity of surrounding residents and
encourage landscaping. In particular, he said the modifications resulted in significant environmental
effects such as the proposed additional windows impacting on privacy.
When the Humphreys received the refusal notice, they wrote to Mr Wong on 25 June 2003
requesting a review under section 82A of the Environmental Planning and Assessment Act 1979.
They complained that:
From the file only one of their neighbours made a written objection and they assumed
Council acted on verbal objections from the other neighbour as there was only a general
letter stating they would review the plans.
They thought the Council would talk to them about any aspect of their application that it
was not comfortable with in order to gather information. Their architect also had this
misunderstanding.
They thought that any issues could be discussed and resolved in some sensible way to
Council's satisfaction. To that end, they attempted to contact Mr Christmas several times
over the last three to four weeks to ask how the application was proceeding but he did not
return their calls.
They requested the file to review any objections. They waited nine business days and were
disappointed to find during that time Mr Christmas had met both of their neighbours and
issued the determination without speaking to them.
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In the commentary in Attachment A provided with Mr Wong' submission on the statement of facts,
he stated that it was under no obligation to go back and discuss matters with the applicant. The
applicant could have requested a pre-lodgement meeting. 'Essentially the applicant was seeking to
shirk the burden of conditions imposed on the original consent.'
The Humphreys raised these issues in their complaint to us. They alleged that Mr Christmas had
advised their neighbours not to bother objecting as the Council had already determined to refuse
the application; a view given some support by comments in a letter of objection to the section 82A
application referred to below. They said they had asked Mr Stray whether Council policy had been
breached by Mr Christmas meeting with their neighbours while refusing to meet with them, and he
said thatMr Christmas should not have done so. They also believed Mr Christmas had not actually
analysed the privacy impacts of their proposed changes.
In response to preliminary inquiries, Mr Christmas said he recalled viewing the file for No 15 and
comparing the relationship between the buildings, which he said was evidence that privacy analysis
did occur. He said the additional windows were one of numerous issues in assessment of the
application. He considered the impact of additional windows appeared the issue not specific
locations. He also denied telling neighbours not to bother objecting because the application would
be refused.
.

.
There were three objections to the section 82A application on Councils file. One letter from a
neighbour referred to the Humphreys' letter to the General Manager requesting the section 82A
review. She took exception to the Humphreys advice in their letter of 25 June 2003 that neighbours
had not objected to the section 96 application. She said:
~.

David PlaceIRichmond Road is a close-knit community and I can assure you that there is a great deal
of interest in what is happening there! The only reason why there have not been more letters is...^
because we have been assured that our interests are being safeguarded by Council. Iunderstoodfrom
Council that the Section 96 application was contravening guidelines to such an extent that it would be'
rejected and there was no need to expressly object....
-

.

-The Humphreys withdrew the section 82A application on 11 August 2003.
The Hurnphreys also complained to us that their architect had called Mr Christmas in July 2003 and
he had been aggressive towards her and had told her he would send the pool application back to
the Landscaping Department a third time if he liked and he hung up the phone. Ms Greenway
advised them to go to the Court because the Council would not treat them fairly. At the time it was
seven months since their original DA determination and eight months since almost identical DAs for
No 17 and 19 had been determined. Mr Christmas's planning report dated 25 July 2003
recommended refusal of the DA240103 because it didnot comply with the DCP.
The Humphreys commenced action in the Land and Environment Court on 14 August 2003 for both
the refusal of section 96 application and a deemed refusal of DA240103 for the pool.
The Land and Environment court directed the Humphreys' planner and Council's planner to meet
prior to the hearing date of 17 December 2003. Council appointed Mr Eric Armstrong, a consultant
to the Council, to negotiate with Mr Andrew Minto of Glendenning & Associates, Planning and
Development Control Consultants, who were employed by the Humphreys. They met on 12
November 2003.
In the commentary in.Attachment A provided with Mr Wong' submission on the statement of facts,
he stated the appointment of Mr Armstrong was not a reflection on Mr Christmas. He said this freed
up council officers to continue doing their jobs assessing DAs lodged instead of devoting their time
to Court proceedings at the expense of other DA applicants.
On 4 December 2003, Andrew Minto sent a facsimile to Eric ArmstronglDavid Stray attaching two
letters advising of the changes the Humphreys had agreed to make to their application. He attached
a section 82A application in response to Land and Environment Court appeal No 10951 of 2002
addressed to the General Manager for a review of the refusal to grant the section 96 application for
DA401l01 on the basis of revised plans and the following agreement reached between him and Mr
Armstrong on 12 November 2003:
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It is agreed that the proposed additional stair in the dwellings south western corner not
previously approved by Council be deleted.
It is agreed that the planter on the north eastern side of the first floor terrace be retained.
It is agreed that Condition No 74 of the original consent remain.
It is not agreed that Condition No 79 should be retained. It is considered that such a condition
is an unreasonable and unnecessary imposition and that there is no legal basis for its
existence.
It is understood that there is no specific objection to the proposed amendments to the
windows given their relationship to adjoining properties being offset together with the
proposed passive room uses that they are associated with.
It is understood that'there is no objection to the proposed additional area associated with the
pool plant room.
He also attached a letter to the General Manager regarding Land and Environment Court appeal No
10952 of 2002 for DA240103. He asked that Councll determine the application by way of grantlng
of consent on the basis that the applicant agreed to landscape the lower frontage to Richmond
Road and move the stairs and reduce the length of the pool by 1 metre Mr Wong signed on the
bottom of that letter that he approved the granting of development consent for both the sectton 96
appl~cat~on
for DA401/01 and for DA240103 for the swimming pool
The Notices of Determination for both the section 96 and DA240103 were issued on 15 December
2003 under the signature of Mr Armstrong even though he is not a council official and had no
authority to do so. Mr Wong conceded at the hearing that Mr Armstrong did not have the authority
to sign Notices of Determination.
The Humphreys complained to us the outcome of the negotiations between their planner and Mr
Armstrong demonstrated that the issues were not as serious as Mr Christmas and Mr Stray had
claimed. It appeared to them they had been put to a lot of stress and costs without good reason. .. ...

..
.

. .
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In Attachment A to Mr Wong's submission on the provisional statement of facts he said that it was
often the case that if a party acted unreasonably the other party could apply for a costs order and,
in his view, it was telling that no order for costs was sought by the Humphreys. In the caseof the
section 96 application, the joint conference process allowed for the conciliation of changes that
eventually satisfied the Council's concerns and the applicant would not have obtained an order for
costs. In the case of DA240103, the applicant would not have received an order for costs having
amended the DA hnrice inorder to obtain consent. Mr Wong'went on to speculate that if the matter
had proceeded to hearing the Court would not have approved the DA.
In his submission on the statement of facts, Mr Christmas said he did not see his role as being to
prevent applicant having what they wanted but 'to assess the DA having regard to all relevant
heads of consideration, by addressing statutory obligations, weighting up the requirements of plans
and policies, considering public interest and providing reasoned, timely and balanced
recommendations'.
At the hearing we discussed the treatment of the three development applications with Mr Wong. He
was unable to explain the differences, although he believed Mr Christmas's background was 'quite
different to Mr David Stray's background'. He confirmed that Mr Christmas had planning
qualifications.
At the hearing, Mr Pearson was asked about the different planning reports prepared by Mr
Christmas and Mr Stray. Mr Pearson said Mr Stray was not a planner but a building surveyor.
However he had long expeiience and could read plans exceptionally well and 'knew the planning
guidelines back to front'. Mr Stray gave evidence that he held qualifications in building surveying
and that he had been employed by Manly Council in 1998 in that role but had been given the job of
performing assessment of DA's after he was made a team leader supervising both planners and
building surveyors when the assessments were performed as part of the wider development control
functions.
Mr Pearson gave evidence that Mr Christmas 'was meticulous but could be stubborn at times and
not relinqu~shhis posit~onon a particular application or particular building'. He also put a lot of effort
into hls reports and Mr Pearson bel~evedhe was extremely accurate.
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Mr Wong said Mr Christmas was known 'for his very meticulous approach' but he 'was not
particularly quick'. He was not surprised at the detail in his analysis. He conceded that the
Humphreys 'had every right to be unhappy... as far as the DA process is concerned'. He also told
us that Mr Christmas had not worked in assessments for a long time because there was a
performance issue. He said Mr Christmas was 'more confrontational in his style than he ought to
be' and that some staff could be pedantic about issues. He thought not every battle needed to be
fought.

. We put to Mr Wong that the Humphreys complained to us they had to pay a lot of money to get to
the point ofapproval of their DA with Mr Armstrong that they could not do with Mr Christmas and Mr
Stray. Mr Wong said:
Well I accept that point. I don't know anything different. So Mr Armstrong is a vely experienced planner.
He is, he's more a consensus driven individual. Umm he most probably can see outcomes and
solutions far quicker than the, the two gentlemen in question.... So I, I accept those points and... if we
had our time again we would deal with it differently ....
Mr Wong gave further evidence that Mr Humphreys was a strong personality and when we asked
how the determination of a DA had anything to do with personality, Mr Wong went on to say Mr
Humphreys felt that he could assert h ~ slegal rlghts and because he was legally trained he would
see legal avenues that he believed he was entitled to pursue Mr Wong thought this was one of the
reasons that people became involved in the process. However, he conceded that the three
developments happening at the same trme on that site was an unusual situatron and could see why
the Humphreys were not happy.
In his submission on the draft document, Mr Wong said that the ~ u m p h r e ~DA
s ' had been lodged '
before he arrived at the Council and that by mid-2003 the DA process was different to the process
in 2001. Therefore if it had been considered under the 2003 process it would have been dealt wifh'
differently.

~~
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Mr Wong also submitted that his evidence to the hearing 'stating that he conceded that Humphreys
had every right to be unhappy about the processing of their DA' had been selectively quoted and
his statement should be read in light of the full passage of evidence of which it formed part. When
the pages of the transcript referred to by Mr Wong (pages 16-22 of 51 of 12 September 2008) were
checked, these were not the pages from which the evidence in the draft document had been taken.
The evidence in the draft document had been taken from pages 77-78 of 79 of 12 September 2008.
The evidence Mr Wong referred to in his submission was on page 19 of 51 and the words Mr Wong
used at that point in the hearing about the Humphreys having every right to be unhappy as far as
the DA process was concerned were not included in the draft document.
At the hearing, Mr Wong was asked whether the Council provided planning staff with any written
guidelines, procedures or operational manuals for the work they do and the exercise of
discretionary decision-making such as the variations to DCPs. Mr Wong's response was that
Council's planners 'do not have any discretion as far as varying the standards in the DCP' but
'wherever there is a variation involved they have to be satisfied through the analysis of submissions
that the variation is justifiable and based on planning principles established for each planning
instrument'. He further said planning officers' 'so-called discretions' were tested through the
Development Assessment Unit (DAU) process which he regarded as rigorous. He said basically
council officers exercised their professionaljudgment in these matters.
Section 96 applications for both DA154102 (No 17) and DN155102 (No 19) were lodged by Mr Paul
Dickman of SMS Architects on 30 October 2003. The Jacobs and Rathbornes had employed a new
firm of architects to act as applicant. The Humphreys were only notified of proposed modifications
for DA154102 for No 17 Richmond Road. They were told they were not required to be notified under
the Council's notification policy, even though they had been notified of DA155102 (No 19) when it
was first lodged. The DCP for Notification 1999 required the notification of all persons originally
notified, original objectors and affected persons if the original application was notified.
Mr Dickman attached a letter of explanation for proposed changes relatlng to DA155/02 for No 19
to the plans for No 17. The letter was headed DA154102 19 Davld Place Seaforth which was clearly
an error This same letter was on Council's files wlth both section 96 applicat~ons.The Councll dld
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not contact the applicant about the incorrect information provided and instead not~fiedthe
information exactly as supplied to neighbours.
The Humphreys, unaware of the incorrect documentation supplied with the section 96 application
for DA154102, wrote to the then Mayor, Jean Hay, and the General Manager about the section 96
applications for No 17 and 19 Richmond Road. The Humphreys said it was unclear why there were
so many omissions, errors and misstatements within the submitted application but it clearly needed
to be investigated. They were distressed by these matters. They asked for a formal response in
writing to advise them what action Council intended to take. They enclosed a long letter toMr Rod
Moore, Manager Audit and Support S e ~ i c e s Environmental
,
Services Division dated 10 December
2003 in which they listed the modifications that did not appear to have been disclosed in the
application. There was no response to these letters from Council.

2004
Mr Stray approved the section 96 modifications for DA155102 for No 19 on 21 January 2004. He
assessed that these modifications had no planning issues as there were reduced privacy impacts
and the envelope of the building remained basically unchanged.
Mr Dickman wrote to Council on 9 February 2004 and the letter was referred to Mr Christmas. He
acknowledged that the ridge height of the roof at No 17 had been altered and said it has been an
oversight. He agreed to amend the building height, reducing it to a level that corresponded to the
height shown in the original approval, He said he would forward amended drawings as soon as they
were completed. The amended drawings were not on the file.
Mr Christmas prepared a report for the DAU on 11 February 2004 recommending approval of the
section 96 application for No. 17. However, in his comments about the height of the building, he--said:

.

~~.

It is however apparent that while the wall heights and specified floor levels are constant, that an
increase in the roof height is proposed to the degree submitted by the objector. The applicant submits
that and the creation this regard [sic] is only t[sic] the roof being now drawn to structural dimensions.
The proposed additional roof heights are not accompanied by shadow diagrams and not highlighted as
a variation in the application. This modification could not be supported at this stage without further
assessment. In this regard the applicant has corrected the plans to maintain the approved height.
In complete disregard for the consent condition, the roof at No 17 was not altered to comply with
the original consent nor did the applicant comply with the requirement to correct the plans.
Condition of consent No 23 for the Humphreys' swimming pool and landscaping required a
geotechnical engineer's report regarding the stability of the site to be submitted to the Principal
Certifying Authority (PCA) prior to the issue of the construction certificate. In early April 2004,
Northrop Engineering raised concerns about the stability of the approved stacked rock wall at No 15
Richmond Road and recommended changes to the design of the wall from a loose rock wall to a
solid concrete wall. Northrop subsequently provided drawings for the construction of a vertical
concrete wall.
Mr Lyall Dix of Dix Gardener, PCA for DA401101 and DA240103 issued a construction certificate No
162104 for both the dwelling with section 96 approved amendments and landscapelswimming pool
for No 15 Richmond Road on 28 April 2004.
In May 2004, Mr Dickman notified Mr Stray of amended elevation plans for the swimming pools at
No 17 and 19 Richmond Road. The plans showed the heights of both swimming pools and changes
to the landscaping that were not provided in the original approved plans. When these drawings
were provided, Mr Stray advised Mr Dickman to obtain an amended construction certificate.
At the hearing, Mr Stray was asked why he didnot require these detailed elevation plans when he
was assessing the swimming pools at No 17 and 19 in 2002. He conceded 'It would've been better
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On 6 July 2004, the owners of No 19 lodged another section 96 application to modify consent for
DA155102 to move the pool 4 metres towards Richmond Road.
In a report to the DAU dated 16 August 2004, Assessment Officer, ate Fleming recommended
refusal of the application. She assessed that the new location of the pool would substantially alter
the amount of landscaping between the'pool and the boundary line and would adversely affect the
character of Richmond Road streetscape. She considered the location and proposed landscaped
area on the previously approved plan 2001/598/DAl (the original Paul Scrivener landscape plan of
12 April 2002) was more favourable for the subject site as opposed to the modifications. She also
stated:
The proposed 1200mm besser block boundary wall is also considered to be inconsistent and out of
character with the neighbouring properties. It is noted that the subject wall was not approved as part of
the previous s.96 approval.
On 17 August 2004, the DAU approved the modifications to the pool, landscaping and retaining
wall contrary to the planner's recommendations. The DAU did not provide any reasons for rejecting
the planner's recommendations. A written record of the resolution of the Development Assessment
Unit's decis~onstated 'Approved, subject to condition *retaining wall facing Richmond Rd being
sandstone faced'.
The Notice of Determination signed by M. Aitkenhead, Acting Public Officer, on 20 August 2004 did
not contain a condition for the retaining wall to be sandstone faced. The approved section 96 plans
show a vertical besser block retaining wall on the Richmond Road boundary and mass plantings in
the area between the pool wall and the retaining wall. A review of photographs taken in November
2004 shows a besser block retaining wall and another wall constructed from loose sandstone rocks
in front of that. All vegetation had been removed contrary to the approved landscape plans.

.:
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.

At the hearing, Mr Stray was asked about the effects of this section 96 consent for No 19 on the
amenity of the neighbours in Richmond Road. It was put to him that its new location was prominent
in the streetscape. He said, 'It wasn't the way it was initially presented to us ... that's true, That's
_something.' But he did not see it as a problem with the pool being moved forward. He believed
'...to a degree a lot of the concerns people have in relation to pools are probably umm - how can
you say exaggerated ... the real fact is that people don't use pools all that much.'

-

~.

I" his.response to our preliminary inquiries, Mr Wong said the Humphreys' frustrations with Council
had been caused by their own decisions to push against the limits of Council's planning controls
and this was in contrast to applicants who chose to work in partnership with Council.
3.4.1

'Conclusions

It was a unique circumstance in 2002 where the three very similar developments on similar blocks
of land in Richmond Road were being assessed by Council at the same time. The handling of each
of these DAs revealed systemic flaws in the Council's processes. Regardless of the. particular
merits of design of the individual structures and where they were located on their respective blocks
of land in Richmond Road, the different treatment of the DAs and section 96 applications for No 15
and Nos 17 and 19 is not explained by the relatively minor disparity in the planning features of each
application.
It is unclear to me why the three DAs were not allocated to the same planning officer to be
assessed. Mr Chr~stmaswas assessing the Humphreys' DA 401101 when DA154102 for No 17
Richmond Road and DA155102 for No 19 Richmond Road were lodged The reasons why
DA154102 and DA155102 were given to Mr Pirie initially, and then Mr Stray after there was a
complaint about delay in assessing them, raises questions about the efficient allocation of
resources, given the similarities in the proposed dwellings and swimming pools and similar
consideration of planning instruments that applied. When the Humphreys complained about the
assessment of their DA, they were not given another planner and their complaints were not dealt
with at all. As the treatment of the Humphreys' DA and the DAs at No 17 and No 19 appeared to be
so different, and the allegations the owners of No 17 and No 19 had a 'friend' in the planning
department were ignored, it raises a concern in my mind as to why the DAs for No 17 and No 19
were not allocated to Mr Christmas, given his reputation for being 'meticulous'.
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Our examination of the processing and assessment of the development applications for No 15, 17
and 19 Richmond Road Seaforth in the period 2001 to 2004 revealed:
lnconslstent treatment of DA401101, DA154102 and DAl55102.
No satisfactory explanation for the inconsistent treatment of the DAs at No 15 and at No 17
and 19 Richmond Road.
Council's communication with Mr and Mrs Humphreys and their architect was unhelpful and
In many instances requlred extraord~naryattempts by them to understand and deal wlth the
plannlng requirements being imposed by plannlng staff.
A failure to properly respond to complacnts from Mr and Mrs Humphreys about the handling
of their DAs.
34.1.1

Quality, consistency, accuracy and clarity of planning reports

When the Council was assessing the DAs and section 96 applications involved in these case.
studies, it had no appropriate written policy andlor procedures to guide assessment staff in their
work. There was a lack of other internal controls such as a requirement for proper checking of
information provided by applicants and for reviewing and checking planning reports and conditions
of consent. There was no agreed assessment methodology or effective supervision of planning
staff.
When the applicants for No 17 and No 19 lodged their DAs, the plans lacked detailed information
about the swimming pool elevations Council staff dld not request that this information be supplied
to assist with the assessment of the applications When the applicant for No 17 and No 19 lodged
section 96 applications for both DAs, there was a mix up in the preparation of the documentation.
The Council failed to check thls and failed to request accurate documents.
It was clear to me that even at the basic level of gathering and analysing development application
data the Council's processes lacked control and consistency.
-

.~. ..
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I found Mr strayand Mr ~hristmashad used different assessment tools to assess the original DAs.
Mr Christmas appeared to use a checklisffform being used by other planners that identified
standard conditions that could be applied and for consideration of other aspects of the DA. Mr
Stray used a different assessment tool in the form of a table that compared details in an application
against the DCP. That document did not contain any provision for the identification the DA or the
applicant. It was a basic document that provided a quick comparison. The information on the
document was not helpful for anyone other than Mr Stray. There was no indication that Mr Stray
had complied with the checklist for identifying the conditions of consent for either of the DAs for No
17 or No 19 Richmond Road.
There was no written guidance to assist staff when they had to make discretionary decisions such
as whether or not to allow var~atronsto the DCP or whether or not to impose a deferred
commencement. I acknowledge there can be good reasons for varying the need to comply with the
DCP or for imposing a deferred commencement and we acknowledge that professional staff must
exercise their professional judgment In carrying out their tasks. However, in this case study, there
was an inconsistency in the way Council staff exercised thelr professional judgment that produced
an inexplicable difference in the treatment of the DAs and section 96 applications.
Mr Stray allowed a variation to the floor space ratio for No 19 that permitted an increase to 46%
when the DCP requlred a 40% ratlo Mr Christmas on the other hand would not allow any Increase
in floor space ratio for No 15. His methodology was in complete contrast to that Mr Stray used
because he included aspects of the building that would not technically have been assessed as part
of Floor space ratio to clam the building was too bulky (53%) and to justify refusing any variation to
the floor space ratio. Whereas Mr Stray excluded a portion of the basement rumpus room,
bathroom and internal stairs that were excavated more than l m below existing ground level on the
basis they did not contribute to the external bulk and scale of the building. The reasons for the
different approaches are not apparent from the planning reports.
Mr Christmas used a definition of the meaning of 'setback' to support his rejection of the placement
of a swimming pool in the front of the Humphreys' property. It was clear to me Mr Stray used a
different Interpretation of the meaning of 'setback' in hls assessments when he approved two large
pools In the front of No 17 and No 19 Richmond Road When Mr Armstrong re-assessed the
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Humphreys' swimming pool DA after they lodged an appeal in the Land and Environment Court, he
did not interpret the meaning of 'setback' to exclude pools from the front of a property as had Mr
Christmas. Professor Sourdin commented on thls type of inconsistent interpretation in planning
assessments in her review of Council's DA processing. She identified that it unreasonably and
unnecessarily disadvantaged applicants.
The evidence in this investigation of the significant difference in treatment of DAs at the
Humphreys' property and No 17 and No 19 Richmond Road clearly identifies the need for the
Councll to develop and Implement written procedures for staff when assessing DAs to ensure
consistent interpretation of criteria such as floor space ratios and setback and consistent
application of deferred commencement provisions.
Mr Stray used a different method of assessment reporting to that used by Mr Christmas for No 15.
Mr Stray did not deny this but he gave evidence that he believed Mr Christmas's reports contained
a lot more discussion than he considered was necessary. I acknowledge that not all DAs are the
same and there will be diversity in the presentation of planning reports. However, differences
should not include the methodology of assessment.
When the contents of the discussions in Mr Christmas's report and Mr Stray's reports were
examined, the omissions in Mr Stray's reports revealed his documents did not fully account for the
decisions being made.

,

.

Mr Stray did not discuss the DCP for Landslip and Subsidence 2001 in relation to the DAs for No
17 and 19 even though all three properties were in zone B and carried some risk of instability. Mr
Christmas had included this discussion in his report and assessed the DA for No 15 according to
the requirements. In the Humphreys' geotechnical report, the consultant noted that the Richmond
Road frontage needed to be carefully controlled because of erosive soils and a low to medium risk
of instability. I do not accept that the rock outcrop and the erosive soils stopped at the boundary of No 15 and there was no need for the Council to have considered the relevant landslip DCP for No17 and No 19. Mr Stray accepted the applicant's self-assessments for both DAs that the DCP for
Landslip and Subsidence 2001 did not apply and did not check whether they were accurate.
Because his methodology did not require him to comment on anything other than a variation to the
DCP, he did not even consider the consequences of these properties being in zone B and the need
for making a judgment about whether or not the DCP applied.
While the height above ground of the three swimming pools for No 15, No 17 and No 19 was in
excess of the Residential DCP 2001, only the report on No 15 had any discussion about the DCP
requirements and whether the appllcatlon met them The pools at No 17 and 19 were large pools
sltting high out of the ground in the front yards of the properties. They were also in approxrmately
the same locations on the block as the pool at No 15. However, Mr Stray's methodology excluded a
proper discussion of the relevant DCP and whether the pools at No 17 and 19 dld or dld not meet
the requirements.
The plans and elevations for No 17 and No 19 did not contain the RLs for the swimming pools
Desplte Mr Stray's evidence that the RLs for the pools could be calculated by referring to RLs for
another part of the pool area and the setbacks, I am satisfied his assessment could not have been
thoroughly conducted at the time wlthout them if Mr Stray had fully discussed the reasons for
allowlng a variation to the DCP in his report, this missing information may have been detected
I am satisfied his reporting about the swimming pools was not complete or accurate without a
proper discussion of the RLs and what these meant for compliance with the DCP. Mr Stray
conceded in evidence it would have been better for the pool elevations to have been included on
the original plans
Mr Stray's assessment reports were not transparent in another respect They relied on the reader
having knowledge of his approach. He claimed there was no need to include the requirements of
the DCP because Councillors should know these already and he only needed to comment where
the application did not meet the DCP requirements and a varlation was considered. Mr Stray's
explanation for his failure to include the requirements of the DCPs and discussion of the
appllcatlons in relation to those requirements was unsatisfactory He gave evldence that if he
Included discussion about the DCP requirements and whether or not the application compl~edwith
the DCP he would have been promoting or supporting the application. It was unclear to me why a
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thorough analysis of a DA in relation to Council's DCPs would be promoting the DA rather than
explaining the reasons for approving or not approving it.
Mr Stray's reporkwere hastily prepared documents that provided the bare minimum of information
to decision-makers and were not satisfactory documents for accountability for the decision-making.
Mr Stray's reports on the DAs for No 17 and 19 used a cut and past method indicated by the
transposition of information from one to the other that either did not apply or applied but was
omitted. A lack of checking and proof reading was apparent in the presentation of the reports. By
comparison, Mr Christmas's report provided a level of information that assisted the decisionmakers to understand the planning issues without the need for assumed knowledge or
understanding of the planner's approach to reporting and provided reasons for approving or not
approving the application. They were satisfactory documents for accountability for the decisionmaking.
There was also inexplicable treatment of the objections to the DAs. Mr Stray assessed the
Humphreys' objections to the proposals for No 17 and 19 Richmond Road on the basis there was
no approved building at No 15 Richmond Road and effects of the development at No 17 had to be
assessed on vacant land. He did not seek legal advice as to whether his decision to ignore the
Humphreys' DA was correct. He did not even comment on the objections of No 13. With the section
96 applications for No 17 and No 19, Mr Stray did not comply with the Councils' DCP for
Notification 1999 which stated where an objector was notified of a DA, they were to be notified of a
section 96 application. The Humphreys were notified of and objected to the original DA but Mr
Stray decided not to notify them of the section 96 application. This was inconsistent with the
approach of Mr Christmas who notified all objectors of the Humphreys' section 96 application. Mr
and Mrs Humphreys' complaints about not being notified were ignored by Council.
There was no transparency in the decision-making process relating to the Council's handling of the
sect~on96 a ~ ~ l i c a t i o n
for
s No 17 and No 19 Richmond Road. Only the decision and any conditions
were recorded. This was not satisfactory when the DAU rejected the planner's recommendations
and was not consistent w~ththe decision-making process for the section 96 application for No 15
Richmond Road where Mr Armstrong provided reasons for the decision-making
In these circumstances, it was not unreasonable for the Humphreys or another observer to have
perce~vedthe applicantlowners of No 17 and No 19 might have been given concessions or that Mr
Stray was ensuring there were no obstacles to approving their DAs
In 2003, when Ms Hoiten left the Council, there was no effective supervision of the work of Mr Stray
or other planning staff because she was not replaced. While Mr Wong assumed control of the
Environmental Services Division and Mr Stray was elevated to Manager, Development Control, this
arrangement did not provide the level of professional planning supervision required. While we were
told Mr Stray was very competent in this area, the expected level of professional competence was
not demonstrated in his handling of these DAs. Mr Stray does not possess professional planning
qualifications for dealing with the planning aspects of DAs as opposed to the building surveying
aspects of development control. Mr Stray was not supported in his work by written procedures or
guidelines to ensure quality, consistency, accuracy or clarity in planning reports. His own efforts to
streamline the planning assessment process through his minimalist reporting documentation for
both DAs and section 96 applications occurred without the appropriate direct supervision of a
professional planner. Mr Wong also does not possess any planning qualifications.
In 2006 Professor Sourdin commented on the differing interpretations and application of DCPs that
gave rise to different outcomes for DAs at Mahiy Council and that applicants were treated
differently for similar applications. Some members of the community who made submissions to her
review told her that DAs were being approved regardless of the requirements of the DCP and that
objections could result in an inconsistent application of the DCP. It was clear the inconsistent
treatment of the DAs in Richmond Road Seaforth was not an isolated instance but a reflection of
the lack of internal controls in the planning section at Council. While it is acknowledged that some
DAs that did not comply with planning controls were approved by the intervention of the elected
Council, the vast majority were approved by Council staff by the time the former Department of
Local Government conduct a Promoting Better Practice review in June 2005.
The Humphreys were forced by the Council's deficient systems and inadequate supervision of
plann~ngstaff to try to obtaln fairness in the treatment of their DA through the legal process at
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significant cost of them and the Council. The inconsistent treatment of the three DAs at Richmond
Road Seaforth was unreasonable and unjustifiable conduct on the part of the Council.
I conclude there was no justification for the inconsistencies in approach by Council planning staff
when assessing and reporting the development applications and section 96 applications for the
DAs at No 15, No 17 and No 19 Richmond Road Seaforth between 2001 and 2004.

I conclude that Mr Stray's methodology for the assessment and reporting of development
a ~ ~ l i c a t i oDA154102
n
for No 17 Richmond Road Seaforth and DA155120 for No 19 Richmond Road
Seaforth in 2002 was inappropriate in that it lacked accountab~lityand transparency in relation to
the decision-making process.
I conclude the Council had inadequate internal controls such as pol~ciesand procedures and
effective supenllslon of staff to ensure quality, consistency, accuracy and clarity in processing and
decision-making relating to development applications during this period.
3.4.1.2

Inconsistent treatment of applicants

It was clear to me from the evidence there was inconsistent treatment of the applicantslowners at
No 15 to those at No 17 and No 19 Richmond Road. There was evidence from Mr Wong and Mr
Pearson that Mr Christmas's approach to assessments was meticulous and detailed. He was said
to be pedantic about issues and would not relinquish his position on particular applications. Mr
Wong's evidence of his confrontational style supported the complaints by the Humphreys about
how he was speaking to and dealing with applicants and their planners and architects. In my view,
it was not unreasonable for them to ask for another planner to be involved in their DAs. .
'

_

- .
.
:.

...

It was also clear to me that the changes Mr Wong facilitated to the work processes for assessing
development applications in 2003 contributed to the difficulties the Humphreys and their architect - had with trying to negotiate changes to the section 96 application and the swimming pool DA. The.
ceasing of direct communication between applicants and planners and preventing customer service
staff from contacting planners all contributed to the circumstances where planning staff limited their
.xustomer service to the community and the pressures of dealing with dissatisfied applicants and
objectors led some customer service staff to be discourteous and unhelpful when dealing with the
public. The Council's practice of ignoring complaints about planning matters reinforced the
disconnection between staff and the public. The changes sent an inappropriate message to the
staff about their obligations under Manly Council's Code of Conduct to treat members of the public
fairly and equitably and with respect, courtesy, compassion and sensitivity.
In his submission on the draft document, Mr Wong said that the process for determining DAs in
2003 'placed the onus on the applicant to get their application right before it was submitted' and for
section 96 applications Counc~lwas not allowed to condition their determination In my view, this
comment fails to address the impact of the changes to DA processing Mr Wong made in 2003 on
the ability of applicants to 'get their appllcatlon right' when direct commun~cation between
applicants and planners was proscribed by his new processes.
Mr Christmas allowed no deviations from the DCP and used his discretion to interpret the DCP to
disallow the Humphreys' proposals. Mr Christmas's submission on the statement of facts was that
it was reasonable for him to have interpreted section 3.5 of the DCP as not permitting a pool at the
front boundary and the building line, even though the DCP did not define setback. He said he used
a standard planning definition used in the NSW Housing Code 2008. This was in contrast to Mr
Stray who did not interpret the DCPin this way when he allowed swimming pools in the front
setback at No 17 and No 19 Richmond Road DAs. It was also in contrast to the approach by Mr
Armstrong whoallowed the swimming pool in the front setback with some changes to the proposal
when the matter was taken to the Land and Environment Court.
Mr Stray gave evidence the problem for the Humphreys was that the Council was not going to give
them what they wanted with their DA. I cannot understand how Council's planners perceived their
role as being to prevent applicants having what they want rather than to make decisions on the
planning merits. It did not appear to me that Mr Stray brought that approach to his dealings with the
owners of No 17 and No 19.
Mr Armstrong agreed to all the changes to windows that Mr Christmas had rejected and dropped
one of the conditions. The evidence also showed that the Humphreys were not intransigent as they
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made changes to the applications. Mr Christmas has confirmed in his submission that he would not
ever have approved a swimming pool in the front of their property. It also seemed that Mr
Christmas took a more stringent view of the placement of windows when there were objections
from neighbours. It was clear Mr Armstrong and the Humphreys were able to reach agreement
without confrontation or delay. Mr Armstrong did not appear to have the approach that he had to
prevent them from having what they wanted, if it met applicable planning policies and principles.
While it is acknowledged the Humphreys had some initial problems with architects and early
designs that caused some of the initial delays, there was sufficient evidence to conclude that
Council was not appropriately supervising Mr Christmas in the way he was undertaking his work.
Mr Wong's evidence that Mr Christmas was not quick in his work and the Council had performance
issues with him supported the Humphreys' concerns about the treatment they experienced. It was
clear there was no intervention by supervisors to moderate the severity of the approach Mr
Christmas was taking to the Humphreys' DAs and section 96 application or to oversight his
interactions with objectors in Richmond Road who had gained the impression that they did not
have to lodge an objection because Council was looking after their interests by rejecting anything
proposed by the Humphreys.
There was also a remarkable contrast between the treatment of the Humphreys and the treatment
of the applicantlowners of No 17 and No 19 Based on the inadequate way that Mr Stray assessed
the DAs for No 17 and No 19, in my view it was not unreasonable for the Hurnphreys to have
concluded they must have been given concessions by the Council in precisely the areas that Mr
Christmas was maintaining a fixed position with regard to their DA. Almost every aspect of the
Humphreys' dealings with Mr Christmas and Mr Stray on planning matters resulted in harsh
treatment and rejection of their proposals.
Mr Wong's generally negative attitude to the Humphreys was further revealed in Attachment A to
Mr Wong's submission on the statement of facts in the various disparaging comments about them
'seeking to have their cake and eat it too' and their 'accepting the benefit of the consent and
shirking the burden' and by lodging a section 96 application they were 'seeking to shirk the burden
of conditions imposed on the original consent', when they were simply exercising their legal rights.

.

- This was in contrast to Mr Wong's concession at the hearing that if Council had its time over again

it would deal with the Humphreys' DA differently and that the Humphreys had every right to be
unhappy about the processing of their DAs.

In his submission on the draft document, Mr Wong claimed that I had not subjected the
Humphreys' complaints regarding the processing of their DA to any critical analysis, nor had I
analysed whether the Council was 'in fact right in its assertions that the Humphreys were seeking
to obtain through the backdoor that which they could not obtain through the front door'. I do not
understand Mr Wong's assertions that I should be critical of the Humphreys for exercising their
legal rights and do not agree that a person seeking to have a determination by Council reviewed
under section 82A, or lodging a section 96 application to modify consent, is seeking to use a
'backdoor' to gain consent for development that could not be approved.
Mr Wong claimed the vrews about the Humphreys in the commentary in Attachment A were made
by counsel and that our use of these comments had cast aspersions about Mr Wong's attitude Mr
Wong did not advise me in his submission on the provisional statement of facts that Attachment A
was anything other than hrs own view Even in hrs submission on the draft document, he did not
resile from those views but complained about our use of them.
In his submission on the draft document, Mr Wong rejected my provisional conclusions about the
effects of his changes to DA processing 2003 because he said the investigation had only reviewed
two of over 700 DAs received each year. He submitted that it was a broad generalisation of the
results that had been achieved through the changes to procedures made in 2003. 1 cannot accept
Mr Wong's submission because my investigation has taken into consideration the comments of
Professor Sourdin's review of Council's DA processing which was highly critical of Mr Wong's
change's in 2003 and her views were formed as result of reviewing the processing of a large
number of DAs and from community consultation with applicants. My investigation has also taken
into consideration the views of the former Department of Local Government in the Promoting Better
Practice Review (conducted in mid-2005) that also commented on problems with DA processing at
the Council.
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Neither Mr Wong's submissions on the statement of facts or the draft document convince me that I
should alter my conclusions about how the Council processed the DAS at No 15, 17 and 19
Richmond Road Seaforth.

I conclude that Council's failure to effectively supervise Mr Stray and Mr Christmas resulted in. the
unfair and overly harsh treatment of Mr and Mrs Humphreys during the period DA401101 and
DA240103 were being assessed.
I conclude that the changes to work procedures in 2003 that the General ~ a n a g e facilitated
r
were
ineffective and inefficient in achieving better development control outcomes in Council's area.

I conclude that the changes to work procedures in 2003 that the General Manager facil~tatedled to
the staff falling to comply with their obligations under the Code of Conduct to treat members of the
public fairly and equitably and with respect, courtesy, compassion and sens~twlty.
3.4.1.3

Poor complaint handling related to processing of DAs

With the patently different approaches to assessing the DAs, it was not unreasonable for the
Humphreys to have perceived the applicantlowners of No 17 and No 19 were being given
significant concessions on aspects of their developments and that there must have been some
mechanism in place to 'smooth' those applications through the Council. The fact that Council did
not investigate the Humphreys' complaints in 2002; 2003 and 2004 about the inconsistency in
assessment of their applications and the DAs and section 96 applications of No 17 and 19
Richmond Road only entrenched their suspicions and let to further complaints. The Humphreys
continued to make these complaints in the years following the determination of the DAs in 2005.
2006 and 2007 especially when the Council commenced enforcement action against them.
The Council has not ever properly dealt with the Humphreys' complaints about how their DAs were - processed. This was contrary to the Council's complaints management policy, its customer service
charter and the Code of Conduct that required staff to treat members of the public fairly and
equitably and with respect, courtesy, compassion and sensitivity.
See sections 4.5 for further details of Council's approach to correspondence handling and section
4.6 for further details of Council's approach to complaint handling
'

.

.

he Council has had a complaints management policy since 1999 but it was clear staff involved in
this matter did not use it. Mr Stray's evidence was that then Land Use Manager did not regard the
complaint from the Humphreys that the planner involved in assessing the DAs for No 17 and No 19
Richmond Road had a relationship with the owners was a priority because lots of people made
comments about Council's processes. This stemmed from Council's failure to ensure staff
understood how to identify complaints about its systems and processes as distinct from complaints
about the merits of its planning determinations. The Humphreys' complaints raised issues about
Council's DA systems and processes and it was appropriate for them to have addressed their
concerns with the Council. When it came to merits of Council's planning determinations, they
exercised their legal rights. As demonstrated by the Humphreys' on-going communications,
ignoring complaints was not an effective method for resolving issues. The practice of generally
ignoring complaints about DAs also contributed to Council's failure to learn anything from the
feedback from the community in order to determine whether there was a need for improvement in
its DA processing systems.
It was unsatisfactory for the Council to have ignored allegations that a Council officer may have a
relationship with a developer. Such conduct would have been clearly contrary to the Council's
Code of Conduct adopted in 1999. The Council's failure to take action on the complaint also left Mr
Stray in a position where serious allegations had been made about him but no action was taken to
investigate the allegations, despite his pleas to Council to have an independent body look into the
complaint. Even though this failure occurred in 2002, there was no evidence revealed by our
inquiries that the Council's systems and processes for dealing with complaints about staff or
complaints about the processing of DAs has changed and that complaints are being properly
assessed and investigated where necessary.

I conclude that the Council failed to deal with the Humphreys' complaints about the inconsistency in
approach to the three DAs and section 96 applications and their treatment by Council staff. Thls
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failure was unreasonable, contrary to its own policies and the Code of Conduct and contrary to
good administrative practice.

3.5

Processing of DA468100 for 30-32 South Steyne, Manly

On 2 August 2000, Baka Organic Design prepared plans for a company by the name of Don Fox
Planning, the applicant for DA468l00. On 24 October 2000, the applicant. Mr Rob Player,
Managing Director of Don Fox Planning wrote to Mr Stray providing an addendum to the Statement
of Environment Effects (SEE). He also provided six copies of architectural plans for the proposal
which were reduced to A4 size and coloured to show the proposed alterations and additions. On
Council's file was a set of A4 sized coloured plans No 1115 to 15/15 by Baka Organic Design dated
2 August 2000 but not the SEE. However, pages 1/15, 5/15 and 6/15 were missing from the set.
The only other records on Council's file were a letter drafted by Ms Rebecca Leyshan, the planner,
requesting additional information on 30 October 2000 and an undated Land Use Management
Group Development Approval Condition Form filled in by Ms Leyshan. This form listed ail the
standard conditions with a tick box provision which was filled out by Ms Leyshan. There was an
attached memorandum containing comments and a recommendation by Mr Stray which was dated
24 January 2001. Mr Stray's recommendation was for the DA to go to the LUM Committee and he
had no objections subject to conditions.

A report on the DA was Item IIat the LUM meeting on 29 January 2001 and recommended a site
inspection and approval of the application. Of relevance to the investigation were the planning
comments about the applicant seeking a variation to the DCP for Business Zone 1989 for the wall
heights with the inclusion of a recreation room on the roof of the building. The report said:
The encroachment of plant rooms, lift overruns, pitched roofs and the like, are ailowed at Council's
discretion. A detailed assessment has beeh made to whether the inclusion of a recreational room and
roof top terrace are appropriate for this development given the proximity of the units in the Peninsular. .
[sic] building and the associated privacy and view issues.
The report further said:
~

.

~.. -.
...

.

.

...that the roof terrace, recreation room, pergola, balustrading and planters be deleted from the
proposal, and the staircase be reduced to a service stair, to comply with the heights controls and to
minimize view loss, privacy and noise impacts to neighbouring properties. Conditions are included in
the Recommendation in this regard.

The planner also advised she was including a condition to reduce the bulk of the proposed plant
room by redesigning the northern roof slope over the staircase and reducing the void area which
extended to the western edge of the roof terrace.
The Peninsula Owners Corporation objected to DA468100 with a supporting report prepared by
Architects, Cant Dibden Pty Limited There were 17 other objections Including owners of individual
units at the Peninsula and one letter of support.
Consent was granted at the LUM meeting on 29 January 2001 with 78 conditions in accordance
with the recommendation in the planner's report. The first four conditions of consent stated
1. This approval relating to drawinglplan nos. 1/15 to 15/15 dated 10 October 2000 and received by
Council on 10 November 2000.
2. The roof terrace balustrades, recreation room and pergola are to be deleted from the plans to
comply with Council's height controls and to protect the privacy and view of neighbouring properties,
with the plans to be amended prior to the issue of the Construction Certificate.
3. Pursuant to Clause D1.16 of the Building Code of Australia 1996, a concession for small plant and
lift motor rooms permits the use of a ladder in lieu of a stairway. Accordingly amended plans are to be
submitted prior to the issue of the Construction Certificate and access to the roof of the building to be
restricted for maintenance purposes only.
4. The height of the roof over the plant room and stairs is to be lowered with the roof void area reduced
to minimise the bulk and height of the development when viewed from neighbouring properties. The
plans are to be amended to Council's satisfaction prior to the issue of the Construction Certificate.
We were unable tofind the plans 1/15 to 15/15 dated 10 October 2000 on Council's file.
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The wording in the planning comments was not reflected in the recommended conditions. The roof
terrace and the planter boxes were not deleted. The roof terrace balustrades, recreation room and
pergola were deleted. There was no specific reference to the removal of the lift to the roof level,
despite the reference to the concession for small plant and lift motor rooms. The recommended
conditions were adopted and copied into the Notice of Determination. The approved plans
correspond with the plan numbering system used by Baka Organic Designs of 2 August 2000.
There was no evidence the amended plans referred to in these conditions were provided to Councll
or that the consent was activated. The applicant had another set of plans drawn up by a d~fferent
architect, the Gelder Architect Group, between September 2001 and November 2002 The Gelder
Architect Group consulted Essential Certifiers who had been appointed as the PCA durlng the
period 2001 and 2002 when they were revlslng the plans prior to submiss~onof their section 96
applications.
On 24 September 2002 Don Fox Planning Pty Limited lodged a section 96 application to modify
consent DA468100 by addlt~onof 12 months extension to the date work on the development must
commence. Thls was approved on 27 November 2002.
On 4 December 2002, Don Fox Planning wrote to the Council lodging another application under
section 96 to modify consent. They applied to modify the description of the development, modify
condition 1 to include the Gelder Architect Group plans, modify condition 2 to include a rooftop
terrace to be used by the Level 4 apartments, delete condition 3 and delete condition 19. Condition
4 was not requested to be deleted. The proposed description of the development was:
Alterations and additions to a mixed use five (5) level building consisting of refreshment rooms,
commerc~aloftices and three (3) dwellings, with roof top terrace an& recreation rooms and park~ngfor
ten (10) vehicles.

-

The explanation for modification for condition 2 included 'The amended plans provide for a smaller
roof terrace area positioned towards the front of the proposed building facing South Steyne and the
beach'. The explanation also said 'The roof terrace balustrades are also required for safety
_ reasons. The rear section of the roof level will not form part of the rooftop terrace and will only be
- accessible for malntenance purposes. Planter boxes have been provided along the rear and both
sides of the roof level to protect the prlvacy of nelghbouring residents within the Peninsula building
at No 11 Wentworth Street, Manly,'
The section 96 application was notified to neighbours and there were 12 objections including the
Peninsula Owners Corporation who also attached a submission from Cant Dibden Architects
On 7 March 2003, Mr Nick Curulli, the owner of 30-32 South Steyne, Manly, met with Mr Paul
Christmas about that meaning of the 2001 approval and the deletion of the roof top terrace. Mr
Christmas's note of the meeting recorded that Mr Curulli was of the view the approved lift extended
up with full access to the roof as an additional level within the development. Mr Christmas advised
him 'conditions required the non-trafficable [sic] and the stairs were deleted by condition (replaced
by a ladder)'. Mr Christmas said 'his view was that the approved conditions confined structures on
the roof to the plant room and the structures now proposed including planter boxes, voids, lifts etc
add to the bulk [sic] and impacts on views'. Mr Curulli was of the view the planter boxes were not
deleted from the 2001 approval. Mr Christmas told him that the stairs were deleted and replaced by
a ladder, the planter boxes were an integral part of the terrace that was deleted. Mr Curulli
questioned whether in Mr Christmas's mind there may be any acceptable access and use of the
rooftop. Mr Christmas said he was of the view that if a much smaller roof top terrace on the ocean
side of the terrace and no wider than the plant room may potentially be designed so as not to have
the same potential impacts on neighbours but any effective screening and barriers to restrict
access to the remained [sic] of the roof will also need to be carefully designed to minimise both
privacy and view impacts. Mr Christmas pointed out that the structure on the western side of the
plant room was equivalent to a room and appeared capable of being used as a room with the minor
addition of a door. Mr Curulli advised the 'void'was probably incorrectly drawn and should be about
I m in height and would be corrected.
The planner's origlnal report to be presented to the LUM Committee meeting of 7 April 2003
summarised the sectlon 96 application as.
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The proposed modification seeks the deletion of condit~ons3 and 19, modificat~onto condit~ons1 and 2
and amendment of the description of development.
The report recommended refusal because it did not meet the requirements of section 96 of the
Environmental Planning and Assessment Act 1979, was not cons~deredto be substantially the
same development as the development for which the consent was originally granted, had an
undesirable effect on the amenity of neighbours adjacent to the property at the rear and the
proposed variat~onsto the Council's he~ghtcontrols were not justifled
Prior to the LUM Committee meeting, Mr Curulli learned that the application was to be refused. So
he requested a meet~ngw~thMr Wong and then sent a letter to Mr Wong saying he 'wanted to
delete the rooftop terrace'.
In response to our preliminary inquiries Ms Lever, Manager, Office of the General Manager, made
the following statement and th~sstatement was forwarded to us w~ththe covering letter signed by
Mr Wong. Ms Lever stated.
He [the General Manager] does not correspond, advise or meet with applicants involved in a DA matter
as it is imperative that he remain detached from the pmcess due to the fact that he is the delegate
expected to review each DA recommendation as it "exits" the system. and sign off on the
recommendation without any contact with applicants, objectors or other stakeholders.
At the hearing, when asked about this statement, Mr Wong said Ms Lever was wrong in that he did
not sign off on DA recommendations. However, he did not deny her claims that he did not meet
with or advise applicants. Mr Wong also said he did not become involved in the DA assessment
process because he needed to be at arms lengths in order to deal with section 82A applications. .

~

.

..
.~
. .

When the issue of his meeting with Mr Curulli on 7 April 2003 was first raised with Mr Wong at the
hearing on 12 September 200a6, he gave evidence he had never met Mr Curulli. Mr Wong had
been asked to describe his involvement in relation to complaints from the Peninsula Owners
Corporation. The presiding Assistant Ombudsman said 'So you were obviously quite involved in
that matter?' She suggested he had a good grasp of it, to which Mr Wong responded with a lengthy
description of his meeting with the former Mayor and representatives from the Peninsula Owners
Corporation. At the end of this statement Mr Wong said 'He put ... a thing on the top that he's not
supposed to. I haven't told him that into the [sic] face. I, I don't even know him. I wouldn't even
know what he looks like if I tripped across him...' The presiding Assistant Ombudsman then asked
whether Mr Curulli wasn't at the meeting with the former Mayor. Mr Wong answered, 'No ... The
developer, no, no, no. I have not met him. In fact he refused to meet the Council if I recall. He
worked through his lawyers...'

.~

'

'

However, at a later part of the hearing on 10 October ZOO^', Mr Wong gave some evidence about
meeting with Mr Curulli and was questioned about his earlier evidence that he had not met him. Mr
Wong conceded Mr Curull~had come to see him about the DA and h ~ searher evidence was not
correct. Mr Wong told Mr Curulli he had to withdraw the rooftop terrace because at that tlme
Counc~ldid not have the ability to put a cond~tionin the consent to have it withdrawn. He told us he
did not negotiate w~thMr Curull~.He said 'Well it wasn't ... a discussion per se I mean it wasn't a, a
long or tedious process. It was explaining what Counc~lcan and can't do in a sectlon 96'. He told
Mr Curulli if he wanted to have the matter considered he would have to remove that part of the
application. It was the appl~cant'sresponsibility to remove that part of the application that COU~CII
was not prepared to approve. Mr Wong did not keep a record of that meeting.
When Mr Wong was asked why he met with Mr Curulli instead of Mr Stray or Mr Christmas deallng
with the request, he was unable to explain except to say that it was because not every applicant
understood that a section 96 could only be dealt with as submitted. He said it was not hls practlce
to meet with applicants and denled havlng any relat~onshipwith Mr Curulli. He expressed
confidence that his planning staff would have been able to expla~nrequirements to Mr Curulll.
In his submission on the draft document, Mr Wong submitted that he had met with Mr Curulli
because the matter was on that night's meeting agenda and because Mr Wood, the then Director,
had recently res~gnedfrom Council

' Pages 48-59 of 74, CD1 of 12 September 2008
' Pages 45-49of 87, CD1 of 10 October 2008
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As a result of Mr Curulli's letter, a late item report was presented to the LUM Committee meeting of
7 April 2003. The report said its purpose was to advise Council of an alternative recommendation
following the applicant's deletion of the roof terrace. The deletion of the roof terrace envisaged all
access to, and use of the building's rooftop for purposes other than for mechanical services would
be deleted. The application was recommended forapproval subject to conditions.
Recommendations in this late item report included:
A. That the prevlous conditions in respect of the roof remaln unaltered and condition 19 remarns
unaltered'.

8.That the modification Application in respect of Development Application No 468100 for alterations and
additions to a mixed use five (5) level bu~ldinqconsisting of refreshment rooms, commercial offices and
three (3) dwellings, with rooi iop terrace &d recreation room and parking for ten(l0) vehicles be
approved subject to the following conditions.
79. Submission of noise assessment report prepared by an appropriately qualified person to assess the
likely noise affects of balconies at the rear elevation which are proposed to be enlarged. Any
recommendations of this report necessaty for the appropriate amelioration of noise impacts must be
incorporated into the design, details being submitted prior to the issue of the Construction Certificate.
80. Amended plans in respect of proposed realignment of the front balconies which more appropriately
relate to the adjoining structures but reduce the bulk of the front elevation, details being submitted prior to
the issue of the Construction Certificate.
In a handwritten note on the recommendation page the following statement was included 'Cond 1
be amended to include ref to drawings No CCOl issue A, CC02, CC03 issue C, CC04 issue A & .:
CC05 issue B.' The handwriting appeared to be that of Mr Stray. These were the stamped
.. ..
approved plans that were in tlie Council's file.

-.

At the hearing, Mr Wong was asked whether he had ever seen those plans as recorded by that
notation and he denied having seen them. However, he did agree he was at the LUM meeting on 7
April 2003. He was asked whether the Council examined those plans at the meeting. Mr Wong
~. explained that it was the practice of Council officers to pin the large plans on the pin board for
Councillors to examine. Mr Wong gave evidence that at that meeting Mr Stray would have attended
as Manager, Development Control in order to answer any questions the Councillors may have had
and that he would have had to be familiar with the section96 application in order to properly inform
Councillors in response to their queries.
At that meeting, the Counc~lresolved to defer the item to allow a further report to be brought to
Council taking into consideration issues of a recent Land and Environment Court decision which
was determined on an adjoining property and to allow further consultation wlth objectors. This court
matter did not relate to the rooftop items.
The planning report in the business papers for the LUM meeting of 5 May 2003 did not discuss the
roof level and focussed on matters at other levels of the buildlng and the modification of the
description of the development. The report stated that 'By letter dated 7 Apr~l2003 the owner
advised that his proposal for modifications to the rooftop are to be deleted'. The report contained
d~fferentrecommendations to those of 7 April 2003. Mrs Fortescue and Mr Tony Dibden on behalf
of the Peninsula Owners Corporation addressed the meet~ngand Mr Curulli also addressed the
meeting. The Council approved the s 96 application on 5 May 2003 and resolved to modify the
consent in the following way:
A. That the description of the development be altered to read "alterations and addit~onsto a mixed use
five (5) level buildlng consisting of refreshment rooms, commercial oftices, three (3) dwellings and plant
room and parking for six (6) vehicles at No 30, 31 & 32 South Steyne. Manly."

B That pursuant to s 96(1) of the Environmental Planning and Assessment Act the modificat~onof
development appllcatlon No 468100 for works as described in Recommendation A
1. This approval relates to DrawinglPlan Nos 1115-15115 dated 10 October, 2000 and received by
councrl on the 1011112000 as amended by Drawing Plan Nos CCOl CC04 lssue A, CC02 and CC03
lssue C and CC05 lssue B dated 26 September 2001, 22 November 2002 and 3 September 2002
respectively.
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There were also two other conditions not relevant to this investigation.
Recommendation A of the report to the meeting of 7 April was removed and replaced so there was
no reference to the previous conditionsin respect of the roof remaining unaltered. The other
change was the description of the development which removed the roof top terrace and recreation
room but included a plant room and reduced the parking from ten to six vehicles. Condition 1
included references to amended plans. There were no conditions imposed to provide further
amended plans showing the removal of items on the roof.
On the basis that the plans were displayed on the pin board for Councillors to view, Mr Wong was
asked at the hearing whether there could be any doubt that Councillors actually saw what Mr
Curulli was proposing in his section 96 application plans. He confirmed the plans would have been
on pin board and available for them to view at the meeting, although he gave evidence that he
could not remember whether he was at that meeting on 5 May 2003.
At the hearing, Mr Wong was unable to provide any information about what if anything happened
between the meetings of 7 April and 5 May 2003that could explain the changed recommendations.
Mr Wong conceded at the hearing that there were errors being made in planning reports and
determinations when he arrived at the Council and he gave evidence he introduced a checklist
system for including conditions of consent. He said that some of the problems stemmed from
planners working under pressure, cutting and pasting from existing documents and not checking.
An examination of Council's files revealed that planning staff were using a checklist with a tick box
arrangement for identifying the relevant conditions of consent in 2001 and 2002.

,

The Peninsula Owners Corporation advised that it was at this time in May 2003, they became
concerned there had been some intervention in the development assessment process between the
original recommendations for refusal of the section 96 application and the final decision. On 12 May 2003, thepeninsula Owners Corporation hand delivered a letter to the General Manager.
seeking clarification about two points regarding the minutes of the LUM Committee meeting of 5
May 2003. In reference to resolution 1 they said 'We are concerned that perhaps one of these
drawings still includes the roof terrace. Would you please advise that this is not so?'

~.

With regard to resolutionlrecommendation A, they said:
-

We would argue with the removal of the rooftop terrace from the section 96 modification that the
applicant is to revert to condition 3 of Manly Council consent dated January 29. 2001 which stated:
"Pursuant to clause D l .I6 of the Building Code of Australia 1996, a concession for small plant and lift
motor rooms permits the use of a ladder in lieu of a stairway. Accordingly, amended plans are to be
submitted prior to the issue of the construction certificate and access to the roof of the building is to
be restricted for maintenance purposes only." Otherwise the use of the words "plant room" in
recommendation "A" could imply anything.

The Council did not answer that letter. In response to a question in the Notice to Produce about
what action Council took to investigate concerns raised in this letter, the Council said it was
received on 13 May 2003 and placed on file for the consideration and reference of staff that were
assessing the application. The Council also advised that an unnamed member of staff handling the
matter recalled speaking with a representative of the Peninsula Owners Corporation about the
concerns in the letter. However, no record of such a conversation appeared on Council's file.
On 27 May 2003, Mrs Fortescue emailed Mr Wong at 9.42am a copy of the letter the Peninsula
Owners Corporation had hand delivered to the Council on 12 May. Mr Wong responded at 1.37am
on 30 May 2003 '1 will follow up your issues with staff today and will respond to them in due
course'. Mrs Fortescue complained there was no further response to this email. She suggested to
us that 'The reluctance of the Council to respond, in hindsight, seems to suggest a wall of silence
was in place.' In response to our Notice to Produce, the Council said the General Manager
responded to Mrs Fortescue via email on 17 June 2003 at 4.52pm; However, the content of that
email was unable to be retrieved. There was no evidence provided to support Council's claim.
At the hearing when Mr Wong was asked to recall what might have been in that email of 17 June
2003, he told us that he would have directed Mrs Fortescue's email to planning staff. He said he
could not recall how he reacted to Mrs Fortescue's email. We asked him if reading it caused him
concern. He responded that he did not recall it causing him particular concern. He said even if he
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had fully explored what was said by the Peninsula Owners Corporation at that time, the
determination had already been issued and he dld not know how much assistance Council could
have been.
When Mr Wong was questioned whether the letter might have been overlooked, he said not
deliberately and that he was a busy man and sometimes things went unnoticed. He said 'It was
one of those back of mind issues rather than flnd, front of mind issues If I had my time umm ..'.
He told us he took 'full responsibility' for the performance of his Council but at the same time said 'I
cannot possibly and no person In my pos~tioncan possibly be across every single issue'.
Mr Wong was asked whether at that time in 2003 the Council required staff to respond to
correspondence. He said that planning staff were under a huge amount of pressure with DAs that
were queuing up. He was asked why in that case he had referred the email to planning staff and
added to the load without having taken any action to address it himself or referred it to somebody
else to follow up? He responded that it was part of Mr Stray's responsibilities to deal that type of
issue but he could not explain why he did not follow it up or do it himself.
On 20 January 2004, Essential Certifiers issued Construction Certificate No 2002108172 and work
commenced the next month.

.

:

Mr Wong provided a copy of the decision in Pselletes v Randwick City Council [2009] NSWCA 262
of 8 September 2009 which he asserted applied to the circumstances in the Curulli section 96
application in 2003. Mr Pselletes lodged a DA in 2006 for alterations to a dwelling including the
construction of a balcony over the roof of the existing garage. When the applicant learned there
was an objection he withdrew so much of the application as related to the balcony. The DA was
approved under delegated authority without the balcony. However, when the notice of
determination was issued it purported to approve the entirety of the original DA including the
proposed balcony. After the applicant acted on the notice of determination and commenced
building the balcony, the Council issued an order under Item 15 of section 1218(1) of the.
Environmental Planning and assessment Act 1979 requiring him to. comply with the consent and
remove the balcony. The Land and Environment Court dismissed the applicant's appeal.
~

-

~~,

(I

The matter was taken to the Court of Appeal to determine whether the consent was constituted by
the determination of the Council's delegate or by the notice of determination. The Court of Appeal
determined that development consent is constituted by the actual determination of a consent
authority under section 80(1) of the Environmental Planning and Assessment Act 1979 and not by
the notice of determination issued pursuant to s 81(1) of that Act. The Court also said that in order
to determine the development to which a consent extends, regard must be had to the minutes of
the Council containing the relevant resolution or to the written decision of the Council's delegate in
those circumstances where there is a relevant difference between the development approved by
the delegate and that described in the notice of determination as having been approved.

3.5.1

Conclusions

The deficiencies in the processing of DA468100 for 30-32 South Steyne, Manly were similar in
nature to those that impacted on developments at Richmond Road Seaforth. They involved the
quality, accuracy and clarity of planning reports and notices of determination and the failure to
respond to correspondence from the public about plannlng matters.
3.5.1.1

Fa~lureto keep records

In 2006, the members of the Peninsula Owners Corporation complained to Council about its failure
to keep copies of the relevant plans associated with DA468100 They had been trying to obtain
copies of the plans referred to in the Notice of Determination dated 29 January 2001 and the
revised plans specified in the conditions of consent.
Council's file contained an incomplete set of the 2 August 2000 Baka Organic Design plans. There
was no record of any 10 October 2000 plans at all and there has been no evidence that they ever
existed except that they were referred to by the planner who prepared the planning report. As there
was no quality control process in place in the planning section at the Council at the time and it was
obvious planners were cutting and pasting from other reports it was not unreasonable to conceive
the Notlce contained inaccurate lnformatlon
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It was of concern that when we inspected the Council's file, the 2 August 2000 plans had a number
of pages missing. It was clear staff accessed the DA files, removed items without any notation
about the removal and did not return them to the files, Scanning technology has been available for
a long time. I am aware Councils are moving towards full electronic record keeping. I believe Manly
Council should ensure all approved plans are scanned and saved electronically in the future. This
would overcome the confusion about what were the approved plans that arose in this matter.
Three of the conditions of consent for DA468100 required the production of amended plans to be
provided prior to the issue of a construction certificate. There is no evidence they were provided to.
the Council. Council had no system to remind planners that applicants had not complied with
requirements to submit revised plans or of noting they had been supplied. In this case, the plans
were not provided.
Apart from the noncompliance with the requirements of the State Records Act 1998, the failure of
the Council to keep all approved plans as part of the register of consent was a non-compliance with
Section 100 of the Environmental Planning and Assessment Act 1979 and the requirements of
Clause 266. of the Environmental Planning'and Assessment Regulation 2000. The failure to keep
all the approved plans prevented the Council from having a proper record of the previous approvals
and prevented itfrom being able to compare what had been approved with what was revised and
what was proposed for modification under section 96of the Act.
I find it difficult to understand why the General Manager did not explain to the complainants in 2003
that even though consent was issued on 29 January 2001, it was not activated until the applicant
commenced to use it The applicant could not use the consent until the revised plans were
provided However, there was nothing to prevent the applicant from lodging the revised plans as a
section 96 application.
In his submission on the draft document, Mr Wong stated that he was uncertain that this level of
explanation to the complainants was completely necessary. It was not clear to him 'why every
aspect of the DA process ought be explained to the complainants'. He said 'For the sake of
transparency it may have been desirable that the parties do so, in my view, [sic] is not fatal to the
manner in which the issues were dealt'.
-

It appears to me that Mr Wong's comments demonstrate a lack of basic consideration for the
complainants' concerns The Council was unable to locate records of its consent in 2001 and this
caused the compla~nantsto be anxious. To have provided them with a clear understanding of the
true status of the consent was not explaining 'every aspect of the DA process'. However, it would
clearly have been good administrative practice and good customer service.
I conclude the Council failed to comply with the requirements of the State Records Act 1998, the
Environmental Plannmg and Assessment Act 1979 and the Environmental Planning and
Assessment Regulation 2000 that obliged the Council to maintain all approved plans.
3.5.1.2

Quality, accuracy and clarify ofplanning reports and determinations

The poor quality control over the contents of planning reports and determinations and over the
proper storage of plans had a significant impact on the Council's ability to deal appropriately with
later events and complaints about Councrl's actions and decisions relating to the development at
30-32 South Steyne, Manly.
The Peninsula Owners Corporation were concerned that the Council's approval for the
development at 30-32 South Steyne, Manly in 2001 had removed the structures on the rooftop but
structures had been bullt there contrary to the approval. This led to considerable confusion about
the exact nature of the approval. An examination of the wording in the planning report's
recommended conditions of consent and the Notice of Determination's approved conditions
showed they did not fully reflect the planning report's assessment of the structures on the roof
level. The discussron in the planning report ind~catedthat the rooftop was to have minimum
structures on it. However, in the Notice of Determination, the planter boxes and roof terrace were
not deleted and there was no spec~ficreference to the roof level lift at all. The condrtions in the
consent did not specify any heights to which the plant room, lift overrun and stairs were to be
lowered or how much the void was to be reduced There was no clear evidence as to why this
discrepancy occurred.
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Mr Wong conceded there were errors being made in planning reports and determinations when he
arrived at the Council and he introduced a checklist system for including conditions. I do not believe
this was the source of the problem because the Land Use Management Group was using a
checklist system for nominating conditions in 2001 for this DA and was stiii using it in 2002. As the
Council had no quality control measures such as proof reading and checking of the facts in
documents, there was little likelihood that discrepancies such as found in the documents
associated with DA468100 would be detected.
When the Council assessed Mr Curulli's section 96 application in March and April 2003, the
records showed Mr Christmas had not completely ruled out any roof terrace and suggested that
one could be carefully designed to minimise privacy and view impacts. Mr Christmas's claims about
what had been approved in 2001 during his discussions with Mr Curulli in April 2003 were not
based on the wording of the conditions of consent but on the discussion in the planning report
which was not fully reflected in those conditions.
When he learned his section 96 application was to be refused, Mr Curulli by-passed Mr Christmas
and went directly to Mr Wong. Despite his submission that Mr Wood, the then Director had recently
resigned, it is not clear to me why Mr Wong met with Mr Curulli instead of leaving this type of
communication to his planning staff. Mr Wong gave evidence it was not his practice to meet with
applicants or objectors because of his role in reviewing decisions at a later stage. The meeting had
significant consequences for Council's later actions because of the claims made about what was
said at the time by both Mr Wong and Mr Curulli. It was also of concern that Mr Wong initially
attempted to distance himself from the events relating to the section 96 application by claiming that
he had never met Mr Curulli and would not know him if he fell over him, which wasclearly not
supported by the facts. However, as noted above, when later questioned Mr Wong reconsidered
his earlier evidence and acknowledged that he had met Mr Curulli briefly.

.
.

.

Clarity about the meeting was not assisted by Mr Wong's practice of not keeping records of
meetings, phone calls or discussions with anyone. I t was not possible to verify any advice o r
undertakings made at that meeting. Mr Curulli's undertaking to remove the roof terrace may not
have included the other items on the roof. The brief letter from Mr Curulli did not go into any detail
about what was to be removed other than the roof terrace. The planning report to the LUM meeting
on 7 April 2003 provided an interpretation of the deletion of the roof terrace as being 'all access to
and use of the buildings on the rooftop for purposes other than for mechanical services'. Another
statement said the roof terrace included the balustrades and planter boxes. So there was no clear
meaning of what Council believed the roof terrace included in April 2003.
Mr Wong gave evidence the plans submitted with the section 96 application were pinned up on a
board for Councillors to view at the LUM meeting on 7 April 2003, When the matter was
resubmitted for approval on 5 May 2003, the plans were again pinned on the Board for Councillors
to view. Conditions of consent were modified in a shortened resolution that included the plan
numbers that had been handwritten by Mr Stray on 7 April 2003, but the original Recommendation
A requiring the retention of conditions 2, 3 and 4 was replaced with a recommendation regarding
the description of the building. Councillors had an opportunity to discuss this change to
Recommendation A and to have rejected it and replaced it with the original Recommendation A or
added another recommendation regarding those conditions. Mr Wong was unable to provide any
explanation for the change to Recommendation A. The Council did not include any conditions that
the plans as viewed at the meeting needed to be amended and provided to the Council for
stamping. There was no evidence that the recorded decision was not the decision Council intended
to make.
The decision of the Court of Appeal in PseNetes v Randwick City Council would not appear to relate
to the same circumstances as occurred in the matter of the section 96 application for DA468100.
Even though Mr Pselletes withdrew an aspect of his development application prior to the Council's
decision in the same way that Mr Curulli did, the similarities do not extend beyond this
circumstance. (n the case of Pselletes there was a discrepancy between the record of the Council's
determination and the notice to the applicant. Mr Pselletes argued that he could rely on the wording
of the notice which allowed him to undertake his development, even though it was different to the
wording of the decision. In the caseof DA460100, there was no discrepancy between the record of
the Council's decision at the Council meeting on 5 May 2003 regarding that application and the
notice of determination that was issued.
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I conclude the failure to record clear and unambiguous conditions of consent that fully clarified what
was deleted in 2001 and 2003 was the result of incompetence by planning staff plus inadequate
administrative practices for proof reading and verification, and a failure to properly supervise the
work of those planning staff. This was clearly contrary to good administrative practice.
3.5.1 3

Failure to respond

The Council's fallure to respond to the letters from the Peninsula Owners Corporation in 2003
about the LUM meet~ngdeclsion prevented the matter being clarified at the ttme. Had the Councll
addressed the concerns ra~sedin that letter, the whole issue would probably have been set on the
correct path w~thall stakeholders hav~nga clear understanding of exactly what was approved for
construction before any work started.
The Council did not give any satisfactory reasons for not responding to the letter of complaint. Mr
Wong told us it was a back of mind issue for him as he was a busy man and had to cope with a lot
of communications from people. Yet in response to our Notices, the Council told us it did respond
to the complaint but could not locate the email record. This explanation was unconvincing and
demonstrated the Council's unwillingness to admit to and deal with systemic failures. Examination
of the evidence provided for this investigation revealed that the Corporation had kept
comprehensive records so there was no reason to disbelieve their advice to us they had not
received a response. If it were true the Council had responded to the letter, then failure to keep a
proper record was contrary to the State Record Act 1998 and demonstrably poor administrative
practice.
In his submission on the draft document, Mr Wong said the letter was referred to staff and it was
regretted that 'we did not respond at the t~me'.

I conclude that the Council's fa~lureto respond to the correspondence about planning matters in
2003 was contrary to the Council's compla~ntsmanagement policy and to good administrative
practice and contributed to on-going complaints about the matter.

4.
4.1
4.1.1

The handling and investigation of complaints about noncompliance with development consent
Investigating allegations of non-compliance with
consents at Richmond Road Seaforth

development

Dealing with allegations o f non-compliance with consent in 2004

In the exercise of its regulatory functions under the Environmental Planning and Assessment Act
1979 (the Act), the Council was required to ensure compliance with that legislation and, where
necessary, take enforcement action. The nature of any breach, its immediate implications and the
type of evidence available were further considerations for determining the appropriate enforcement
action to be taken. Council had several options if it decided to take action. They ranged from
issuing a warning, a penalty infringement notice, an order to do or cease doing certain things,
seeking an injunction to stop work, or taking legal action to prosecute the developer. The Council
had the power to issue a variety of orders in accordance with section 121B of the Act. The Council
also had the power to determine whether or not to accept proposed works as being sufficient in
terms of compliance with an order.
In 2004, during the construction of the three dwellings and swimming pools at No 15, 17 and 19
Richmond Road, there were a number of cross complaints to the Council about non-compliance
with consent, commencing not long after the Humphreys started construction.
The first complaint was in May from one of the owners of No 17 ~ i c h m o n dRoad who said the
builders had fenced off the rock shelf at No 15 Richmond Road Seaforth. Mr Ken Gowenlock from
Council attended the site and inspected works. He said all was in order at the building site. This
was followed by the owners of No 13 Richmond Road who complained to the Principal Certifying
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Authority (PCA), Mr Lyall Dix, and Council in July regarding the retaining wall, damage from the
excavations and stacking of large sandstone blocks on top of the rock outcrop at No. 15.
On Council's file was a fax to Mr Lyall Dix from Crozier, Geotechnical Consultants dated 26 July
2004 in response to the Amore's concerns about excavation works at No 15. Mr Peter Crozier said
he had been involved in supervising and monitoring critical stages of excavations since 17 May
2004. He recommended that no further excavation take place adjacent to the south' boundary and
the Amore's property as they had struck very hard rock and the continuing vibrations could
seriously increase the risk of major structural damage to their house structure. The excavation level
was still about 0.5 m above the design level for the house. The architect, Ms Anne Greenway,
subsequently proposed some changes to the design including increasing the lower ground floor
level by 500mm, raising the ground floor level by 450mm, and maintaining the approved roof
ridgeline so as to not change the bulk and scale of the building despite the reduced excavation.
These changes were notified to the PCA. His response was that because there would be no
change to the overall height, setback, bulk or fenestrations of the building, he was of the opinion
that the changes would have minimal o r inconsequential environmental impact and were not
inconsistent with clause 145 of the Environmental Planning and Assessment Regulation.
Nothing further happened until September when the Humphreys wrote to the Jacobs about the fill
on the Richmond Road side of their property and Mr Paul Dickman, their architect, responded with
advice they intended to lower the level of the area to natural ground level. The next month, the
Jacobs spoke to the Humphreys' building supervisor about non-compliance with consent.
Within days Mrs Humphreys wrote to the owners of No 17 that the height of their building and
possibly their carport was in excess of that approved by Council. On the same day, M i and Mrs -.
Amore sent an email to the Council that was also.copied to the Mayor and Councillor Cant alleging
the development at No 15 had raised the first floor slab by 400mm without Council approval and^
that the PCA had approved many other changes to the approved plans including an increase of the
floor space ratio and additional windows. They asked for Council to stop construction of any further
building until the situation could be assessed.
''

-

-

On 2 November 2004, the Mayor's executive assistant, Ms Bronwen Thomas, ema~ledMr Mark
Pearson, then Regulatory Manager, about representat~ons from nelghbours about No 15's
development. The Mayor wanted feedback on the site w i t . Mr Pearson responded to Ms Thomas
at 7 06pm that he wanted to 'get direction from Henry in the next day or two' and then he 'would be
more than too happy to speak to the Mayor about this matter'. Mr Wong emailed Mr Pearson with a
copy to Ms Thomas at 9.06pm that 'it would not be appropriate for you to visit the site with the
Mayor as any subsequent action that you will take on the matter mlght be compromised should
remarks made on site be m~sconstrued' He sald to brief the Mayor about alleged unauthorised
work at No 13 so as to treat everyone equally.
Mr Pearson told the Mayor he had responded to the owners of No 13 and sent a request to Mr Lyall
Dix, the PCA, for a formal response by the end of the week Mr Pearson also advised the Mayor
that Mr Dix had been to the site several times and agreed the slab was 400mm h~gherdue to
engineering advlce received after the builder had discovered a large floating rock dur~ng
excavations for the slab The engineer's view was that the slab should be raised rather than disturb
the rock because of the potent~alto cause problems for nelghbouring bulldings and safety issues
should it be cut into He advised the windows were approved by a sectlon 96 application on 15
December 2003 and the floor space ratio consisted of 12m2to the under croft of the bulldlng and
had also been approved.
The Humphreys claimed that when Mr Pearson first inspected their construction he had given them
the impression there were no issues and he did not intend to take any further action.
Council's records included a file note written by Mr Pearson with a flle reference of DA233101
regarding a site v~sitabout non-complying construction at No 15 Rlchmond Road conducted
between 4pm and 5 15pm on 2 November 2004. Those present were Mr Pearson, the builder and
the Humphreys He accepted the explanation of the increased height of the slab was required
because of the rock but that the overall height of the bullding would stay the same. He found there
was extra excavation to the rear of the lower ground floor of approximately 12mZthat had not been
approved He referred to the enclosure of the basketball area as required by the acoustic
consultant's reports but advlsed there was an additional window. He also found an increase of
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500mm to the front curve of the balcony on the ground floor that had not been approved and the
chimney had been moved to a position not approved. He recommended further investigation of
approved drawings and construction certificate to determine further non-complying works. The file
note did not mention the retaining wall.
Mr Humphreys then wrote to the Mayor with a copy to Mr Wong in which he complained about the
height of No 17 and non-compliances at No 13 and 19 and of unfair treatment towards them. The
Humphreys complained that the owners of No 13 had enclosed their under croft area without
consent and had an addit~onalroom and an illegal dish drain. At the same time Mrs Humphreys
wrote to Mr Tom Bowden, PCA for No 17 Richmond Road, about the approved height of the
building at No 17 Richmond Road and the Jacobs and Rathbornes wrote to the Mayor and General
Manager about unauthor~sedworks at No 15.
At the hearing, Mr Pearson was asked why he became involved with inspecting the Humphreys'
site prior to even having had a formal response from the PCA. He told us it was because No 13
had concerns. He said 'I think from memory the neighbours were concerned about umm the safety
of boulders from memory.' He was asked what qualifications he relied on to make his judgments
about the compliance of the work he was inspecting and he told us 20 years of dealing with such
matters, being able to read and understand the plans, the consent and the legislation. When he
was asked whether he had a trade background, he said he was a panel beater. However, he gave
evidence that he sought the advice of Mr Stray who was a building surveyor and Mr Christmas who
was a planner and other internal and external experts. A file note prepared by Mr Pearson revealed
he was assisted in one of his inspections by Mr Ken Gowenlock. Mr Stray testified that Mr
Gowenlock had no formal qualifications but he had been at the Council a long time and knew its
processes.
On 3 November 2004 Mr Pearson received a letter from Mr Dix attaching the submission from Ms
Anne Greenway, the arch~tectfor No 15 R~chmondRoad, and the Geotechnical Consultant's report
of July and advising he was aware of the need for the slab to be raised by 400mm He sa~dthere
was no change to the overall he~ght,set-back, bulk or fenestrations of the building and other floor
levels were adjusted to compensate for the change. He was also aware of the requirements of the
Acoustic consultant for spec~altreatment of the rumpus roomlbasketball area.
Dr Macdonald, who was Mayor at the time, held a site meeting with No 13, 17 and 19 Richmond
Road and spoke to Mrs Amore, Mr and Mrs Jacobs and Mrs Rathborne on 6 November 2004. He
noted 'dilapidation issues at No 13 and 'lots of breaches at No 15'. His file note showed ticks
against No 17 and 19. He then visited Mr and Mrs Humphreys on 8 November 2004 and his f ~ l e
note stated 'Humphreys claim they are in the right' and 'claim they can't get access to No 17 [sic]
file'.
At the hear~ng,Dr Macdonald gave evidence initially that Mr and Mrs Humphrey would have been
seeking to cast aspersions on every possible aspect of their dealings with Council because they
had a grudge against No 17 and 19 whom he thought had dobbed them in. He believed the
Humphreys had been caught out with non-compliances 'possibly as a result of the neighbours
making submission to the Council'. He had visited the site at the lnvltation of the Humphreys during
which he confirmed there were breaches. He said it was the extens~onof a balcony, an excavation
and an extra room in the back.
The Humphreys complained to us that within a week of their on-site meeting with Mr Pearson they
were told they had to lodge a new DA for the whole house. The Humphreys advised us that they
met again with Mr Pearson on 9 November 2004 about this decision to require a new DA. They
claimed that at first he told them this was Mr Wong's decision but later in the meeting he told him it
was his decision. They said they tried to provide their survey evidence that No 17 had built over
approved height but he was reluctant to take the survey, instead telling them to just let Council look
after No 17 and concentrate on their own development issues.
On 11 November 2004, Mr Pearson sent an email to Mr Wong about developments at Richmond
Road Seaforth. He said he had spoken to Mr Stray, Mr Christmas and Mr Islam regarding No 15
an@they were all in agreement the works were substantially different from the original consent and
therefore a fresh DA was warranted. He proposed to inform the owners that not only was a fresh
DA required, but all works were to cease until such tlme as the new DA was assessed and a
determination made. He said in that emall, 'I belleve we should go hard at this one, even if it means
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pursuing interlocutory injunction proceedings' There was no written response from Mr Wong on the
Council's files.
In the file note of the investigation into complaints of non-complian'ce at No 13, 1 7 and 19
Richmond Road Mr Pearson noted the results of the investigations into No 13 were that the dish
drain to the rear of the lower area was about 1 metre in width and was only accessible by a trap
door; there were no additional rooms as alleged. The lower front section had been enclosed,
however, Council issued a building certificate over the entire property in 1999 which was after the
period the area was enclosed and therefore the area had been effectively endorsed as approved by
Council. There was no report of any investigation into allegations about No 19 Richmond Road.
For No 17, Mr Pearson's report stated that building heights, whilst not confirmed by a qualified
surveyor, appeared to comply with the approved consent. This was determined by measurements
of each floor area and levels from basement to roof line. Council was to request the PCA to supply
a final survey report on the RLs The basement area was approved by Counc~lin accordance wlth
s.96 process and complied with that consent, no over excavation was evident outside that of the
s.96 consent. Landscaping had been changed and was not in accordance w~ththe approved
consent Mr Pearson said the Council was to pursue this matter wlth the owners and the PCA. He
made no reference to the survey report of the height levels provided by the Hurnphreys or the fill
that created an unapproved wall.
Mr Pearson hand delivered to Mr and Mrs Humphreys at their home address at Clontarf at 6.15pm
on 29 November 2004 a letter dismissing allegations about non-compliances at No 13 and No 17
Richmond Road. He listed the non-compliances at their property as raising the level of the lower
ground floor 330mm, excavations to the rear of the lower ground floor by 4 m, internal stair to-plant ~.
room not constructed, plant room not closed off with wall, additional window, support piers require
certification and explanation by qualified structural engineer, front terrace is 530mm wider than ...~
consent, no planter box on deck, another planter box not on construction certificate, retaining wall
constructed without consent.
''

_

~

.

.

~

He continued 'Council has carefully considered all these matters and is of the view that as the noncomplying works are substantially different from the approved consent, a fresh development
application is required to be submitted for consideration and assessment'. The new application was
required 'to show ALL changes that have occurred with the relevant documentation, including
e~ngineercertification, explanation for the increased height levels, in addition to a survey of all
completed areas to the lower ground floor and ground floor, including the areas at the front terrace,
family and foyer locations'. A revised landscape plan was also to be submitted with the new
application. Council required a written undertaking within seven days from his letter that
construction was to cease immediately and a new DA submitted. He said Council reserved its right
to pursue legal representations if the written undertaking was not received in the prescribed time.
This letter was also sent to neighbours in Richmond Road and to the PCA. The owners of No 13
wrote to the Council on 30 November 2004 complaining that the Humphreys had not stopped work
and had increased their manpower. They wanted Council to pass that letter onto their legal
department for immediate action as 'legal action may be the. only language the Humphreys
understand'. They commended Mark Pearson on his letter to the Humphreys but wished to point
out many other illegalities with the development that had not been mentioned. The Humphreys
complained the Council's actions in contacting the neighbours left the impression within the local
area that they were the sort of people who did not comply with legal requirements.
At the hearing, Mr Pearson gave evidence that at the time in late 2004 he believed the Humphreys
needed to lodge a section 96 application for the changes and he still held that view. He said he did
not agree wlth the planners that a new DA was required He believed d the Humphreys had taken
his suggested actlon, Council would not have taken the matter further However, he cla~medthe
Humphreys had refused to lodge a section 96 application because they had not wanted to have
their construction delayed by that process.
Mr Pearson was also asked whether it was his practice to issue stop work orders on behalf of
Council. He gave evidence there was 'no legal bindlng document of a stop work order'. However,
he said there was a letter that Council wrote to people warning them to cease work or Council
would take legal action.
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The Humphreys' solicitors, Maddocks, wrote to Mr Pearson requesting that all correspondence on
this matter should be served to their office and not the Humphreys. They also said their clients had
valid consents and could lawfully continue work on the subject site. They had engaged a qualified
certifier for the purpose of certifying the construction works. Certification was not the role of Council
in these circumstances. Further they pointed out that in their experience and on the advice of the
applicant's town planner, the matters raised were not of a nature that would need or warrant the
issue of an order for rectification. They said 'in view of the above our clients can lawfully continue
works on the subject site'.
Mr Dix, the PCA, also responded to Mr Pearson that there was no issue that would challenge his
opinion that the Construction Certificate plans were 'not inconsistent' with the DA plans within the
meanlng of Clause 145 of the Environmental Planning and Assessment Regulations However, Mr
Dix acknowledged some matters requlred his further investigation. He said if there were any
matters that were deemed inconsistent, he would inform both applicants and the Council forthwith.
Dissatisfied with the PCA's advice, Mr Pearson contacted Mr Dick Graham of Abbott and Tout for
advice on '(i) Council's likely success in pursuing lnterlocutory Injunction action against the owners
of No 15 Richmond Avenue [sic], Seaforth; and (ii) Commencement of action in regard to (i) if you
are of the view Council has a case to pursue such action successfully.' He claimed the PCA did not
have the right or delegation to approve an increase in the height of this level or to approve
alterations of a development that was significant.
On the same day, 6 December 2004, Mr Pearson wrote to Mr Robert Jacobs at No 17 Richmond
Road. He noted the existing vegetation immediately to the front of the pool and facing Richmond Rd
was to be retained as indicated in the approved landscape plan of 12 April 2004; however
inspection revealed all vegetation had been removed without reference to consent. He requested
them to submit a written explanation for removal of ttie vegetation and a revised landscape plan for,.
that area where the vegetation has been removed. He also asked for a survey of levels to confirm
the building had been built in accordance with approved plans as stated in condition 18 on
completion of the building. He also required a structural engineer's details to be obtained and
submitted to the PCA in accordance with condition 53 for any retaining walls and excavations to the
area removed of vegetation. There was no response from Mr Jacobs or Mr Dickman, the
applicantfarchitect for No 17 Richmond Road, to this letter.
~

..

We asked Councll in our Notice Produce whether it issued fines for breaches of consent. Council
told us it dld not use this option because it preferred to correct non-compl~ancesthrough issulng
orders.
Council's lawyers delivered a letter to the Humphreys' solicitor demanding an undertaking by 4pm
on 7 December 2004 that work would cease d not strictly in accordance wlth their consent. If their
undertaking was not prov~dedon time, Councll would seek an injunction. In a fax at 2.30pm from
Council's lawyers to the Humphreys lawyers, the Counc~lremlnded them that the matter was urgent
and they had only refralned from going straight to the Land and Environment Court that day to
enable the Humphreys lawyers to contact them overseas given the time difference.
At the hearing, Mr Pearson was asked why he was pursing an injunction.
What was it about this particular development at 15 that could posslbly In
Assistant Ombudsman:
your view have merited an injunction?
Umm well first of all I was, I,we hadn't received any engineering details So I was, I wasn't
MP:
sure whether or not removing a boulder and, and you know puttlng up extra . . plllars, what the
ramifications were ... and as I said in the znd of November it was a recommendation. Mak~ng
recommendations, you cover all your bases.
On 8 December the Mayor sent an email to the Rathbornes, Jacobs and Amores advising them the
latest information from the General Manager was that an lnterlocutory Injunction had been issued
that day and that there was a h~storyof problems wtth the PCA and the former Department of
Infrastructure Planning and Natural Resources (DIPNR) had become involved. DIPNR was the
predecessor to the current Buildings Professionals Board which is responsible for accreditation and
discipline of accredited prlvate certrfiers who certify developments and act as PCAs. There was no
evidence on the flle that Council had obtained an Interlocutory lnjunction or that DIPNR had
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become involved in the matter. The Mayor included a PS at the bottom of his email in which he said
'I did suggest to the GM that we might mediate the matter but his view is that it is too late'.
In his submission on the draft document, Mr Wong said 'I have no record of advising the Mayor that
the matter was too late for "mediation".' He said he received staff's advice on the possibility of
seeking an injunction to stop the progress of any 'illegal' work. However, for two weeks in mid to
late November 2004 he was absent from work during the time the matter had escalated.
Mr Pearson was asked where he would have stored the complaint about Mr Dix to DlPNR and he
said on the property flles. There was no evidence of any complaints to DlPNR or the Building
Profess~onalsBoard about the PCA on Council's files. Mr Pearson confirmed at the hearing that he
had not lodged a complaint with DlPNR about alleged misconduct by the PCA.
Maddocks Lawyers, on behalf of Mr and Mrs Humphreys, responded to Mr Graham that the
Humphreys gave an undertaking to comply with obligations and the building would not be
inconsistent with the consent as modified If any further variation was required that would make the
build~ngworks inconsistent, a modification application would be lodged. Compliance with consent
would be certified by Mr Dix.
Council's solicitors further advised Maddocks that the PCA may certify compliance if they wish but
Council would determine for itself by regular inspections whether the undertakings given by their
clients had been complied with and whether there were any breaches. The certificate by Mr Dix
would not be accepted by Council as precluding it from taking action in the future should any
breach of the undertakings become apparent. The Humphreys 'claimed that some Councillors
suggested to them that council staff were unhappy with the laws relating to private certifiers and the
conduct of their PCA.

.:

. . . ~ ~

At the hearing, Mr Pearson was asked about his experiences with private certifiers acting as PCAs.
He gave evidence they took too long to attend sites after complaints were made and the Council
had to end up doing the work anyway. He claimed private certifiers were inept at drafting Notices of
. Intention because they did not stand up in the court. He said if anyone looked at the register of
. - complaints about private certifiers on the Building Professionals Board's website, Mr Dix's name
was there quite a lot. When Mr Pearson was shown evidence there were in fact no findings about
Mr Dix or his company on the Board's register, he said it was his view of Mr Dix because of all the
issues that Council had with him and his company.
Mr Pearson was asked whether the Council had any written procedures or guidelines for staff as to
when to leave a matter to the PCA and when to become involved by issuing Notices of lntention to
Issue an Order and he said there were no guidelines or procedures and that staff read the
legislation and took advice from legal people He was questioned whether he took advice from
Council's in-house legal adviser, Dr Ian Ellis-Jones, and he said wh~lehe had spoken to him on a
number of occasions, he was more knowledgeable about the Local Government Act than planning
matters.
Mr Stray also gave evidence Council did not trust Mr Dix because 'he was prepared to certify things
beyond what was contained in the development consent ...' He said 'it was qu~teobvious to me that
he'd acted beyond hls authority in relation to the umm, the downstairs area and interpretation of
umm the condition'. Mr Stray understood that the Council had complained about Mr Dix to the
Building Professionals Board
In a statement provided to us, Mr Paul Fedele, the Humphreys' builder, alleged Mr Pearson arrived
at the construction site at 9 15am on 9 December 2004 and told him he should not be working
because there was a stop work order on the project. By this time, the Humphreys had left to travel
overseas to visit relatives in England. Mr Fedele refused to stop work without a court order to do.
He claimed Mr Pearson left the site and came back at loam and asked him for his builder's licence
number. He told Mr Fedele that he was going to the city to see a judge to have a court order issued
and that a surveyor was coming on behalf of Council to survey the bullding. Mr Fedele said he
could not give permission for anyone to enter the site He later received a phone call from the
Humphreys' solicitors advising him the Humphreys' had given permission for the Council to carry
out their inspections.
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MBS Green and Associates Pty Ltd surveyed the building under construction at No 15 on behalf of
Council on 10 December 2004 in the company of Mr Pearson. The survey confirmed that the built
heights were slightly lower than the approved heights.
On 13 December 2004, Mr Rdbert Jacobs emailed the ~ a y o enclosing
r
another complaint about
the height and other issues at No 15.The Mayor referred the email to Mr Wong and Mr Pearson
saying 'This is the latest on 15 Richmond Rd; I'm getting confused as to what is 'really
happening...'. Mr Wong responded that injunctive action had been authorised and the lawyers from
both sides had established contacts and an undertaking had been provided to Council that no work
would continue on the site other than work that was consistent with approval. He acknowledged the
survey found the levels were in accordance with approval. Nevertheless the lawyers were in his
office at that moment discussing with Mr Eric Armstrong (Council's consultant planner) possible
courses of action on other non-conforming work.
Mr Pearson also responded to the Mayor that he had been in contact with both neighbours at least

2-3 times a day when they phoned over the last three weeks. He maintained an open line of
information to them on the current status and subsequent action by Council. He confirmed that
Council's surveyor had found that the slab at the garage level and the formwork at the first floor
level were both slightly lower than the approved heights The helght levels had been reduced at the
ground floor level and first floor level, although the basement area was raised some 330rnm
Mr Dick Graham had advised Mr Pearson that Council would be unsuccessful with an interlocutory
injunction if the height of construction complied with current consent. However, Mr Pearson advised
the Mayor that the Council was 'moving ahead with this matter to an outcome that would address all
the non-complying works'. They were to have a site meeting on Thursday and that both he and
rangers were maintaining patrols to determine that no further works proceed to what has been
agreed in the undertaking to solic~tors.He sald he and the solicitors and surveyors had spent 'an
inordinate amount of time' and had conducted several inspections to determine the exact extent of
the non-complying works.

-

With regard to the Humphreys' claims of illegal works at No 17 and No 19,Mr Pearson advised the
Mayor that the retaining walls and vegetation to the front of No 17 had been ether removed or
constructed without council consent. The Council had notified them that remed~alworks and a new
landscape plan was required He said this could result in a further modification request for both.
At the hearing, Mr Pearson was asked who made the decision to engage solicitors and take the
legal avenue. He said '...ultimately when we decide to employ a solicitor the General Manager is
briefed and he advises one way or the other' He said he put recommendations before the General
Manager 'they're doing this, this 1s an avenue we can, they're doing this, this is another avenue so I
put it all on the table about which way we can go..' But Mr Wong made the decision, 'it was Henry's
decision whether or not Council would pursue umm certain legal action. .'
At the hearing, Mr Wong was asked about his involvement in decisions to pursue legal action in
compliance matters. He gave evldence the Humphreys matter was a 'run of the mill' compliance
matter and sa~d'I don't get involved in, In compllance issues on a day to day bass, no, and that
was one of those I didn't get involved in.' He also denied that he approved any courses of action In
compllance matters. When it was put to Mr Wong he was involved in the decisions relating to
enforcement action against the Humphreys, he testified he was only involved in the Humphreys
matter because the Mayor involved him.
In his submission on the draft report, Mr Wong said, 'By virtue of my role, I do have an oversight of
the day-to-day use of legal services, I do not direct that use. I am kept informed as matters
progress.'
Mr Pearson was questioned at the hearing whether it was the practice of Mr Wong to be kept in the
loop any time an elected official contacted a member of staff. He said 'That goes without saying that
Henry had to be involved no matter what councillor, whether it's the Mayor or whatever, contact
Council officers ' He claimed Councillors had to go through the General Manager and not contact
staff directly but in his case and that of Mr Stray, the Mayor could contact them directly because he
sent a lot of emails and he tended to interfere in enforcement issues Mr Pearson was asked
whether the new Mayor, Counc~llorHay, was likely to interfere in enforcement issues and he said.
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She'll let Henry run the show but more importantly she will let, she, she won't send emails like this to
staff. ...That's how she operated previously.
The Humphreys complained to us that on 15 December 2004 their builder was ready to pour the
concrete slab for their upper level when Mr Pearson entered the site with two council rangers and
neighbours. As the pour was about to commence Mr Pearson demanded that the work was stopped
on the basis that the building was over height. Despite the fact that the Council had a survey that
showed their building was not being constructed at a greater height than approved, they claimed
work was held up by Mr Pearson for over an hour. In his written statement, Mr Fedele said he had
ordered the concrete trucks and about 7.30am Ranger Andrew from Council arrived and told him he
had to ktop the pour. He asked Ranger Andrew who. had sent him and he replied Mr Pearson. Mr
Fedele asked to speak directly to Mr Pearson on the phone because he had authorisation from the
PCA to proceed with the pour. Mr Pearson told Mr Fedele that the PCA should not have authorised
the pour until a meeting was held between the lawyers. Mr Fedele warned him it would be
extremely costly for him or the Council to stop the pour at this hour. At 7.50am Mr Pearson rang the
ranger and told him to inform Mr Fedele that he could go ahead with the pour.
In response to our preliminary inquiries, Mr Pearson sald:
Councll was of the view the development was not in accordance with the RLs as the lower floor had
raised between 330-500mm and this had the potential to increase at each level, it was essential that
surveyors and the PCA advise accordingly, this was not occurring and d the first floor had been
"poured. Council would find it d~fficultto pursue demolition.
He recollected seeking agreement by the builder not to pour until the details of surveys had been
received and the builder agreed. He said the rangers were aware of the issue if he was unavailable
to attend the site in the future.
.. .

.... .

.
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At the hearing, Mr Pearson was. asked whether Council was monitoring the construction at No 15
on a day to day basis. H e gave evidence the rangers were attending on a regular basis. He was
asked what was it about events at No 15 that merited that level of Council resources and whether
this level of attention was a matter of course at Manly. He said that if there were inconsistencies
with consent the Council would attend the site regularly. He said he was required to ensure that
development complied and it was not unusual for him to attend a couple of times a week, especially
when there was a private certifier involved because in his view they do not get to the site on regular
basis.
Late in December, a neighbour who lived opposite to No 15 wrote to the General Manager, with a
copy to the Mayor and Councillor Morrison. She complained about the work still continuing at the
site of No 15. She had objected to the development but it was approved by council. She said:
Imagine my surprise to find that council have since inspected the above property and found many
transgressions by the budder... lmaglne my further annoyance when I watched the work on this
property contlnue ... in spite of counc~lhaving asked that all work cease by 6 December until a new
DA has been subm~ttedand approved.
On 22 December 2004, Mr Pearson wrote to Mr Tom Bowden, PCA for No 17 and No 19 regarding
non-complying works that had been undertaken to the landscaping areas at the front of No 17 and
19 Richmond Road There was no response to this letter.
The Humphreys' solicitors then received a letter from the General Manager dated 23 December
2004 stating that Council wished to inspect the site on 30 December 2004 at loam. The Council
authorised, Mr Stray, Mr Armstrong, Mr Pearson and Mr Graham to enter the premises. The
Humphreys complained to us that this was the seventh time that Mr Pearson in the company of
various staff had inspected their construction. As the site was locked, they were overseas and the
builder was on holiday, they had to ask (through their solicitor) if the inspection could wait five days
until 5 January 2005 when they would be back in Sydney. The reply was that the inspection would
not be deferred and they were obliged to have the site opened and available. They then arranged
for their planner (Mr Mudge) to interrupt his holiday to attend the meeting on their behalf. As no
keys were available, Mr Mudge had to remove safety fencing to obtain access.
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In response to our preliminary inquiries, Mr Pearson claimed it was essential that prior to a 'lock
down' of building sites over the Christmas period, all parties, being council's planning consultant
and lawyers were familiar with the site and inconsistencies. He further claimed the site was not
locked and that his recollection and records indicated he attended four visits with Mr Stray attending
on one or two additional visits. No records of any visits by Mr Pearson, Mr Stray or Council Rangers
to the site during December up until 30 December 2004 were found on Council's files.
At the hearing Mr Stray was asked why he was involved in compliance matters at No 15. At first he
denied attend~ngthe construction site at No 15. However, evidence was provided in the form of Mr
Fedele's statement where he claimed Mr Stray and Mr Pearson inspected the construction site
without wearing safety gear such as hard hats Mr Fedele said he had asked them to leave. Mr
Stray claimed to have no memory of this. Then he said that Mr Humphreys insisted that Mr Pearson
was not to attend the s ~ t ewithout another Council officer and Mr Pearson wanted him there When
it was pointed out that rangers were also attending the site and Mr Humphreys was not in a pos~t~on
to direct Counc~lstaff how to conduct their business, Mr Stray conceded Mr Pearson had probably
asked him to go.
In answer to our further queries about why he was involved in compliance matters, Mr Stray told us
it was ' .. only to the point of the compliance people having no understanding of what the issues
are'. He was asked whether this was the case with Mr Pearson and he s a ~ d'he may've been
looking for some guidance'. When he was asked if Mr Pearson took guidance from him, Mr Stray
conceded 'probably not' but Mr Pearson 'may have been concerned that he needed some other
witnesses to what was going on with the site'.
At the hearing, Mr Pearson conceded the building site was locked but he was unable to tell us what
was so urgent that the Council had to pay the costs of Mr Graham, Mr Armstrong and two officers
to attend a meeting right in the middle of the Christmas break that could not wait for another week.
He could not provide us with any reason other than people would be on holidays in January.

~~...
.

~

The same questions about the reason for the urgency to inspect the s ~ t eduring the middle of the
Christmas break were put to Mr Stray. His response was '...it was seen as critical It must've been.'
He suggested the Council was trying to prevent legal act~on.
On Council's file was a report of the on-site inspection of the construction work at No 15 on 30
December 2004 with Mr Pearson, Mr Stray, Mr Armstrong and Mr Graham for the Council and Mr
Phil Mudge, consultant planner for the Humphreys. The report was written by Mr Graham of Abbott
Tout. The report of that inspection acknowledged the survey certificate of 10 December 2004 from
MBS Green & Associates Pty Limited confirming that the garage level floor had been poured to
within the approved levels. The Council representatives agreed the major non-compliances on the
ground floor were the extension of the terrace to the east by 500mm and the balcony adjacent to
the external stairs on the southern side by 930mm further to the south. They decidedthat by
extrapolation from the known level in the garage, the terrace was approximately 300mm higher than
shown on the plans and the family room, also by extrapolation was approximately 350mm above
the' approved plans. However, they agreed there was no additional adverse privacy or
environmental impact from the terrace even with the additional 300mm height. They commented
the privacy impacts on the terrace were greater for the residents of No 15 as No 13 was able to
overlook it. They concluded there was nothing of substance which had occurred at the ground floor
level which would justify the service of a demolition order as there were no adverse environmental
or other consequences flowing from the departures.
The report continued that Council had a major concern with the enclosure of the basketball area on
the lower ground floor because 'it will obviously lend itself to additional accommodation and other
uses not shown on the plans or approved'. Mr Stray and Mr Armstrong expressed the view that the
front of the basketball area could be left open and thenoise from use of the area 'would dissipate
out the front over the pool to the east' and 'enclosing the area would have an adverse result from
an acoustic point of view'. They further believed that the applicant had used 'poetic licence' to
interpret the condition of consent requiring the provision of an acoustic report to justify enclosure of
the whole area. The Council decided to provide the Humphreys' acoustic consultant's report to their
own acoustic consultant 'to comment on the veracity of the applicant's report'. We could find no
evidence on Council's files that it ever referred the Humphrey's acoustic consultant's report to its
own acoustic consultant to comment on its veracity.
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Regarding the retaining wall, the report stated 'the sandstone wall with the massive concrete
retaining wall behind on the Richmond Road frontage had not been approved'. The Council
representatives decided there was 'a substantial negative streetscape impact arising from both,the
retaining wall and the sandstone block wall' and they would issue a demolition order for the
sandstone wall and the retaining wall. They were also to obtain an undertaking that all work would
be carried out strictly in accordance with the approval and a detailed site survey showing the
location of the retaining wall, block wall, building under construction etc. and if that was not
forthcoming within a reasonable time Council should undertaken the survey itself.
Mr Graham met with Mr Pearson and Mr Armstrong on 6 January 2005 about proposed action on
the retaining wall. There were no notes kept of this meeting in Council's records, although Mr
Pearson gave evidence that he kept records of these meetings in his diaries which were still in his
personal possession at the time of the hearing even though he no longer worked at the Council. Mr
Graham subsequently provided Council with a draft Notice of lntention and schedule of works, draft
letters to the Humphreys' solicitor and a copy of report from Mr Armstrong, Council's consultant
planner, giving his views of how the retaining wall did not comply with the consent, Council's DCP
or the streetscape.
On 18 January 2005, Mr Graham sent two separate letters to the Humphreys' solicitors. One
required an undertaking within 14 days that the lower ground floor area would be constructed
strictly in accordance with the approved plans and not as shown on the construction certificate
plans. He warned Council reserved the right to take proceedings for an injunction to restrain any
construction work not in accordance with the approved DA plans. The second letter sought another
undertaking that the pool and landscaping works would be carried out strictly in accordance with the
consent and consent drawings.
~.

.

.
.~

In their complaint to us, the Humphreys claimed the letter about the lower ground floor was.
indicative of Council's 'attempt to fabricate issues to justify its actions on the basis that a letter with
9 points carried more weight than a letter with 1 or 2 points'. They believed the issues were
carefully drafted to imply to a reader that they were of substance, whereas they were not. They said
this was an indication of Council's bias and intention to harass. They also said if Council believed
that their retaining wall was inconsistent with consent, then their making such an undertaking that
the lower ground floor area would be constructed strictly in accordance with the approved plans
was of no point unless it was seeking to entrap them in some way.
Two days later Mrs Humphreys wrote again to the General Manager about their neighbour's
development at No 17 Richmond Road. She said 'we understand that issues raised are actioned if
put in writing to the Council'. She asked the General Manager to follow up to ensure fair, equitable
and consistent treatment of neighbours. There was no response to this letter.
4.1.2

Council's actions in 2005 after issuing the Notice and Order to the Humphreys

On 25 January 2005, Mr Pearson, the Regulatory Manager, issued a Notice of lntention to Issue an
Order to the Humphreys. The proposed Order requ~redthem to demol~shand remove from their
land the sandstone steps, the sandstone block wall and the concrete faced retain~ngwall. On the
same day he wrote to Mr Bowden PCA for No 17 and No 19 advising he had not received a
response from Mr Jacobs to h ~ sletter of 6 December 2004 and seek~nghis clarificat~onthat both
properties were complying with consent. We found no response to that letter or evidence that Mr
Pearson took any further action on that matter.
Mr Phil Mudge, the Humphreys' planner, emailed the Mayor and Councillors in early February
explaining the meaning of 'not inconsistent' and the role of the PCA. He said either changes were
not inconsistent with consent or a sect~on96 appl~cat~on
was required. He said there were no
issues that had been deemed to require a section 96 application. He emphasised that the footprint
remained essentially the same as the approved DA and there were no variations to the final height.
There would be no additional impacts to adjoining propert~es.Internal changes had been made to
the lower ground floor which could not be seen from the outside. The curved balcony centre point
was increased 500mm but had no impact on adjoining propertles. The front retain~ngwall was
altered on the instruction of the structural engineer. A tree was removed with Council consent and
all other trees identified to be kept had been kept.
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He descrrbed Mr Pearson's actions as irrational, over-zealous and of limited plannrng ratronale
consistent with the ~ntentionslrequirementsof the plannrng law and guidelines. He clalmed Mr
Pearson had demonstrated with various inaccurate correspondence and supposed plannlng
statements that he was not across the issues. He invited councillors to inspect the site and
determine for themselves whether the Humphreys were being fairly treated.
The Humphreys also claimed the Council had been searching around for a justification to make
them demolish the wall. The Council was raising issues that had been proven to be incorrect such
that their wall was located on Councrl land and they had removed all the vegetation from the front
of the land. They said.
Council then changed tack for a fourth time to focus on streetscape issues asserting these were now
their major concern. This contrasts with No 17 which removed mature native trees to construct a
rubble retaining wall in a simllar location without any consent or construction certificate whatsoever.
In fact No 17 has warned neighbours not to walk on it as it Is unstable. Council has recelved
complaints regarding its impact on streetscape, but no action was taken except for minor plantlng to
just~fyno substantive action.
In their complaint to us, the Humphreys said over the following weeks Councillors Pederson, Hay,
Norek, Heasman and Daley separately visited their srte to review the issues. The Humphreys said
that the Councrllors did not see the materiality of the issues They reported that Councillor
Pederson said as they had a construction certrficate that should be the end of the matter
Dr Macdonald gave evidence that soon after he was elected in 2004 he raised concerns about Mr
Pearson's competency. However Mr Wong rallied to defend him as soon as there was any criticism.
Dr Macdonald said Mr Wong tended to appoint staff that were weak and who would not challenge
hrm and he tended to defend staff that were not good

-

-

In the submission on the draft document, Mr Wong said, 'Staff are appointed on their merits In my
assessment, the staff whom I have inherited were in the main well experienced and quallf~ed.I
would not described [sic] any as "weak". '
Clayton Utz now representing Mr and Mrs Humphreys responded to Mr Graham's letters of 18
January by rejecting the Council's assertion there was no development consents for the works
referred to and 'in a spir~tof cooperation and in an attempt to fully understand Council's concerns,
our client has Instructed us to offer an on-site meeting on a without prejudice basls, between the
parties' legal representatives and our client's planner'. Mr Graham responded that the Councrl
would address the matter of certification by the PCA in subsequent proceedings He also advised
that he interpreted the letter as a refusal by their clients to provide the undertakings and Council
had l~ttle,if any, alternative than to commence proceedings for injunctive relief. He said he would
seek rnstructions from the Council about the proposed meetlng.
Clayton Utz made representations on the Notice of Intention and included documentation to
support their submlss~on.They st
The approved plans made reference to an 'informal stone wall'. The frll behlnd the retaining
wall was to be between RL68 60 and RL68.75.

*

The top of the retaining wall was built to RL68.05 in accordance wrth approved plans, the
location of the wall was generally in accordance with the location on the approved plan and
the frnal form of the wall once landscaprng was completed would be in accordance with the
original intent of the approved plans, In particular sect~onalelevation BB

e

The existing rock shelf was retained in accordance with the condition of consent.
The works were subject to one geotechnical and two structural engineering assessments.
The geotechnical report of 29 March 2003 noted the Richmond Road frontage 'will need to
be carefully controlled, it has erosive so~ls,and therefore is judged to have a low to
medium risk of instab~lrty'.
Council met the applicant at a on-site Inspection of a tree banksia serrata on 16 April 2004
to
~- discuss
-~~~~ the arborist's recommendation the tree be removed because of the impact of the
construction of the concrete retaining wall on the tree. Work commenced on construction of
the retaining wall after approval had been given for the removal of the tree.
~
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The terraced effect referred to by Council was achieved by the sandstone rock retaining
walls.
Northrop Structural & Civil Engineer's Jamie Shelton faxed the Council on 26 November
2004 confirming the company had major concerns with the original intention to build the
wall out of stacked stonework. They regarded it as neither practical for the confined site nor
likely to be constructed to a sufficient standard such that they would be prepared to certify
its stability. For these reasons they designed an engineered wall to be built in the
conventional manner using construction methods in which they would have a high level of
confidence in the long term stability of the wall.

e

The retaining wall was constructed in May 2004 and Northrop inspected the wall and found
it to be satisfactory.

e

No vegetation marked for retention was removed and a list of weeds that were removed
was provided.
Demolition of the retaining wall was likely to lead to significant adverse environmental
impacts as a consequence of the fill behind the wall.

Mr Pearson, Mr Graham and Mr Armstrong met with the Humphreys' solicitors, PCA and planner
on 23 February 2005. We were unable to find any record of this meeting on Council's files.

-

Mr Pearson emailed the Mayor on 24 ~ebruary2005 with a copy to Mr Wong advising the Council
was in the middle of legal action in regard to No 15. He said, 'There are numerous non-complying
issues. Council will also be pursuing the PCA in the matter with DIPNR.' He advised of the meeting
with the solicitors for both sides on 23 February 2005 and that further inconsistencies were noted.
He had met with Council's solicitors on Monday (21 February 2005) to commence further action
and an Order was to be subsequently issued. He said he was also pursuing action in relation to : , ~ ~
landscaping at No 17 and 19 which required an amending landscape plan to be submitted to
Council. The complaints against No 13 were not substantiated and he had responded to the'
representations from No 10, 12 14 and 11 and 'keep them informed of our actions to-date'. We
were unable to find copies of any of these letters on Council's files and there was no evidence of a
-complaint to DIPNR.
-

The Humphreys then received another letter from Council's solicitors threatening injunctive action if
they did not provide an undertaking in less than 24 hours not to do any additional work that was not
strictly in accordance with the consent drawings. They responded through Clayton Utz on 8 March
pointing out again that they were building according to a valid construction certificate but gave a
limited undertaking not to conduct works in the lower ground floor area for a period of 14 days to
allow the matter to the full council for its determination.
Mr Adrian Galasso SC gave Council an opinion about changes to the lower ground floor area and
the construction certificate relating to the enclosure of the patiolbasketball court. His opinion was
that there were good prospects for arguing the construction certificate was not valid based on the
wording of condition 3 regarding the acoustic report. But he warned that Council should take
seriously the likely argument that there was little or no utility in the Court's declaration of the
construction certificate as invalid. The applicant could seek to amend the consent by a section 96
application consistent with construction certificate plans. He also suggested the lack of utility was
'especially attractive' when it could be argued that if anything the changes to the area served to
ameliorate impacts of the basketball court rather than effecting new ones.
The survey by MSB Green and Associates conducted in March showed the retaining walls were
withln the boundary, apart from landscaping to the north-western area of the site. Mr Pearson told
Mr Graham that he was discussing the Galasso legal opinion with Mr Wong and Dr Ian Ellis-Jones
(Counctl's in-house legal advisor) and would contact him immediately on how they proposed to
proceed In April, Mr Pearson discussed with Mr Graham prosecuting the Humphreys in the Local
Court for the unauthorised building work and for carryrng out the work without the requisite section
96 andlor construction certlf~cate.
Prior to Counctl issuing any order, Mr Graham advised Mr Pearson that he needed to give close
consideration to the subm~ssionsfrom the Humphreys' solicitors, particularly the expert reports,
and should dlscuss them wtth the Counctl's engineer. He should also consider the requirements of
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any DCP containing the criteria to be considered before it issued an order and whether the full
Council should issue the order.
At the hearing, we questioned Mr Pearson about the expert technical advice and criteria Council
relied on when deciding to proceed with issuing the order, given the engineering and planning
advice the Humphreys had supplied with their representations. He told us he spoke to the planners
and Mr Armstrong but he would not have sought either internal or external engineering advice. In
relation to the Humphreys' engineering advice, he said whetheror not they supplied it the Council
was of the view the wall was not in accordance with consent and they required a section 96
application. He also said that he would have considered the complaints from residents.
Mr Pearson was asked if the engineering and planning experts did not identify problems with the
wall, what the basis for Council's concerns was. He said he found it difficult that 'all these people
and so-called experts are saying that the wall complied with consent. It doesn't.'
It was put to Mr Pearson that Mr Wong was an engineer and may have expressed a view as an
engineer about the wall. Mr Pearson could not recall but said he may have done so. He expressed
the view the only purpose of an engineer's certificate was to absolve Council of any legal liability
should the wall fall over.
In his submission on the draft document, Mr Wong said, 'I had not visited the slte until late 2009,
and I certainly had not at any time expressed an eng~neeringopinion about the retaining wall'.
Mr Pearson was asked whether Council had a policy or procedure that set out what compliance
officers were required to do before issuing an order. He told us there was no document. We asked
him whether he considered such a procedural document would be of value to compliance officers
and he responded 'Not only of value, essent~al'.It was put to Mr Pearson whether in the absence of
such a guideline he had to seek the advice of Abbott Tout and he said 'correct'.
. ~.
Mr Pearson also gave evidence that he now considered in hindsight that the best approach would
have been for a recommendation to have gone to the full Council prior to proceeding with any legal
action. Then whatever action Council took 'It would've been a, a view shared by the Council rather
- than umm individuals within the Council, in hindsight.' We asked whether it was the General
Manager's practice to take these types of matters to the Council. Mr Pearson said:
~

~

'It was ah not his practice... The General Manager normally didn't ah prefer to pursue that type of avenue
when it'd come to compliance works.
In his submission on the draft document, Mr Wong said that 'As a matter of personal policy, I do not
tnterfere wlth the Independence of staff. However, when asked, I may express a vlew ' He said it
was his experience that it was rare for a General Manger or Councillor to get ~nvolvedwlth 'what
amounts to day-to-day enforcement work of the staff'.
Mr Pearson was asked who made the decision to commit the Council to making the order and he
gave evidence that he remembered conversations with the General Manager who agreed wlth the
course of action to proceed with the order. Mr Pearson was asked whether Mr Wong was aware of
the legal advice. He said that every legal document from solicitors went to Mr Wong and it was his
practice to read those documents.
In his submission on the draft document, Mr Wong said he generally did not have time to read legal
documents and rel~edon the recommendation of staff on the adv~ceobtained. However where the
legal process was elevated, he might become involved.
Mr Pearson was questioned about what would have been the easiest way for Council to have dealt
with the wall, given it was not structurally unsound. He conceded it would have been by bulldlng
cert~flcateHe was asked why Counc~ltook the most time-consuming and expensive option with the
least poss~bleprospect of success and he responded.

. Councll wasn't assured of gettlng demolition of, of this particular wall but on the other hand, it
wasn't free from doubt that a Judge wouldn't make a decision from left field to say it could be
completely demolished [Emphasis added]
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it was put to Mr Stray whether he thought the Humphreys had been treated differently to the
owners of No 17 and 19 in relation to issues of enforcement and he answered:
By, yes by involving solicitors that's, that's the difference... So once a matter is flung to the solicitors
yes it becomes more complicated' and it 'just escalates.
In addition, he believed the Council lost control of the case once solicitors were involved. He said:

..... Once it goes to the solicitors they're like a wild beast. They just go off on their own and things
become totally different to the way you would normally sort of like give weight to a matter...

Mrs Rebecca Walden from No 24 Richmond Road emailed Mr Pearson on 21 March 2005 about
the streetscape being adversely affected by the wail of piled boulders that No 19 had built. She
also complained about the unpainted pool wall and the lack of landscaping with lots of weeds
growing instead. There was no response to that email. By contrast, Mr Pearson issued Order No
38/05 on 12 May 2005 requiring the Humphreys to completely demolish and completely remove
from the land the retaining wall at No 15 within 42 days.
In their complaint to us, the Humphrey said they spoke to Mr Pearson on 16 May 2005 and he
advised 'you have 42 days' and that their only options were to demolish the wall or to lodge a Class
1 application in the Court. They chose the latter action. They also said during the following months
they made offers to Council to undertake additional planting in front of the wall to apply sandstone
facing to the exposed concrete areas or to take other reasonable action not involving demolition.
Council refused all their approaches. in response to our preliminary inquiries Mr Pearson said:

...the imposing structure at 4m was in the view of council and its p experts excessive and required 1
removal, either in part or in total, not a piece-meal solution, the Humphreys refused to demolish all or
. . .
part of the structure.

.
.

.

.

.

On 31 May 2005, Mr Les Walden of 24 Richmond Road emailed Mr Pearson asking for an update^‘
regarding the points raise by his wife, Rebecca, on 21 March 2005 about the wall at No 19. He said
there had been no effort to rectifythe situation. He commented, 'The streetscape is adversely
affected by those loose rubble "walls" that numbers 17 & 19 have put in place. It is probably
unstable as well.' He further complained about the mess that people could see from the road when
they looked at these properties. They needed to paint the concrete and plant the many native
species that were promised and the extensive wooden paling fence that was not in the plans they
received. Mrs Walden had to contact Mr Pearson again on 6 June 2005 to get a response. He told
her:
The matter is with our solicitors for representations with the Land and Environment Court, we are
waiting on the date of the hearing allocated by the Court at which time a number of persons will be
requested to attend, including those affected by the illegal works.
At that time, the Council was not taking any legal action regarding the loose rubble retaining wails
at No 17 or No 19 Richmond Road. Nor was any legal action on foot regarding the retaining wall at
No 15 Richmond Road.
Mr and Mrs Humphreys lodged a Class 1 Application i n the Land and Environment Court
(LEC10454 of 2005) against the demolition Order on 28 June 2005. Mr Graham's advice to Mr
Pearson was for the Council to attempt to be successful in its defence of the demolition Order it
would be necessary to establish on expert evidence that the wall should be demolished because of
the visual and streetscape impact and because the wall was structurally unsound. He said those
were the major thrusts of the reasons for the issue of the Order and he sought Council's
instructions to retain the services of Dr Richard Lamb, an expert witness in the Land and
Environment Court in relation to visual impact of structures and consulting geotechnical engineers,
GHD Longmac in respect of the structural stability of the wall.
After the final occupation certificates were issued on 4 July 2005, Mr Pearson wrote to Mr Tom
Bowden the PCA for No 17 and No 19. In regard to No 19 he said Council had not approved the
revised dry stone wall. In relation to No 17 he said the, planting to the front section of the property to
Richmond Road was required to be retained but all plantings were removed. In correspondence to
the owners. Council requested a revised landscape plan, which had not been submitted. There was
no response to that letter.
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On Council's files was a building certificate application under section 1498 of the Environmental
Planning and Assessment Act for the retaining wall at No 15 lodged on 1 August 2005 by Mudge
Property Services. A report from Mr Jamie Shelton of Northrop Consulting Engineers was provided
to support the application. This report had already been provided with the representations on the
Notice of Intention. The report stated:
The wall is a reinforced concrete retaining wall up to 3500mm high that has been constructedto a design
provided oy Northrop Engineers. The design was Lnderiaken in accordance with the recommenoalons
of
- the aeotecnn:cal reoort bv Grozier Consbltants 129-3-03)and the Australian Stanaaro AS3600,
AS4678. The wall is fbundeb on and keyed into bedrock. drainage behind the wall is provided by clean
aggregate and weep holes.
~

~-~~~~

We confirm that we had maior concerns with the original intention to build this wall out of stacked
stonework. We considered ihat such a ta I stacked stone wall was nether practical for this confirmed site
nor likely to be constructed to a sufficientstandard such that we would be able to certify its staoility.
For these reasons we designed an engineered wall to [sic] built in the conventional manner using
construction methods that would provide high level of confidence in the long term stability of the wall
We undertook inspections of the wall during construction of the founding material, the reinforcement
preparatton and the aggregate backfill.We believe that the wall as constructed conforms to the intend
[sic] of our design, and as such is structurally sound and stable.
Also on council's files was a letter from the builder for No 17 and No 19, Evolve Building Group
addressed to Mr Pearson on 2 August 2005 which stated they guaranteed that the works on the
wall abutting the nature strip at No 17 and 19 Richmond Road were structurally sound. There was
no engineering certificate supplied to the Council and Council d i d n o t request any engineering
documentation regarding large walls on land zoned B for landslip and instability.

~

~

. .~~

Dr Richard Lamb provided his assessment of the visual impact of the retaining wall at No 15.
Richmond Road on 11 August 2005 following a site visit on 10 August 2005. He confirmed that he
supported the Council's position and was of the opinion that the wall should be demolished. In his
. opinion the appearance of both the retaining walls was not appropriate to the streetscape. The
. - sandstone wall was not constructed to a standard that could be considered attractive or even
sufficiently unobtrusive to blend into the streetscape.
.

.

.

.

In examining the streetscape, Dr Lamb made further comments in relation to the retaining walls at
No 17 and No 19 Richmond Road. He said the walls at No 17 and 19, even though they adopted
different styles, were prominent within the streetscape. In his opinion, the walls 'are inappropriate. to
the existing streetscape character, are out of scale and are overly prominent'. He considered it
'unlikely that the planting that is presently in evidence at these two locations would contribute
significantly to the softening of these impacts'.
At this point in time, Ms Lesley Finn from Abbott Tout Lawyers took over as Council's solicitor and
sent Mr Pearson the GHD Longmac assessment of the structural integrity of the retaining wall.
They concluded the global stability and geotechnical parameters adopted for the wall design
appeared adequate. The factor of safety against overturning appeared acceptable. The factor of
safety against sliding was likely to be adequate if the wall footing was founded directly on good
quality sound rock with a clean, rough surface. However the concrete strength of the wall was not
nominated in the design drawing or verified by Northrop. The footing and wall base reinforcement
appeared to be incorrect. If the wall was built in accordance with the design then they considered it
to be structurally inadequate. They suggested further clarificationlinvestigationfor these issues. We
were unable to find any evidence on Council's files that this was undertaken.
Abbott Tout briefed Ms Jayne Jagot of Counsel to draft Points of Claim in the Class 4 proceedings
prior to the next mention on 30 September 2005. She attached a copy of a draft Notice of Motion
that Matthew Baird, Special Counsel for Clayton Utz was proposing to put before the Court. The
draft Notice of Motion included whether Order No 38/05 was a valid Order under the Act or in the
alternative whether Order No 38/05 should be revoked where the works have been the subject of
development consent and a construction certificate has been issued by a PCA.
The Humphreys' building certificate application was refused on 21 September 2005 by Mr Michael
Giddey, Building Surveyor, Standards &Compliance for the same reasons stated in the order.
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On 30 September 2005, the Humphreys complained to Mr Tom Bowden, PCA for No 17 Richmond
Road. They said they designed their house and proceeded to build it based on assumptions around
access to sunlight and anticipated privacy. They raised the following issues:
increased height of the dwelling,

*
e

the failure to provide plantings of lilly pillies along the southern side of the house to
provide privacy and screening,
a planter box in the area between the retaining wall and dividing fence,
illegal rubble wall and filling, and
removal of mature trees.

They also pointed out structural and geotechnical engineering reports received in respect of their
land concluded that the areas on the lower part of the blocks along Richmond Road were unstable.
They recommended against the construction of loose rock retaming walls in that area. Based on
these expert opinions, the rubble wall on No 17 Richmond Road was not safe and was unstable.
On 4 October 2005, Ms Finn provided Mr Wong with a copy of Ms ~agot'slegal advice about the
Class 1 and Class 4 proceedings. Firstly, Ms Jagot had suggested the proceedings were not
properly constituted in that Mr Dix, the accredited certifier, was the decision-maker with respect to
the construction certificate which was being challenged in the Class 4 proceedings. Secondly she
was concerned that the proceedings had the potential to involve the Council in significantexpense.
She saw significant potential for dispute about the question of breach as well as the question of
discretion. She said, 'Even if the Council is successful in establishing breach, obvious and.^
significant discretionary considerations arise (not the least of which is that the wall is already in situ
and its adverse visual impacts may well be capable of amelioration through landscaping;
modification and other treatment)'. She pointed out that various conditions of consent, particularly
condition 15 which contemplated structural engineering details of all proposed retaining walls, had
'the potential to support an argument that the plans approved in the consent were subject to
conditions which contemplated some modification of what was shown in those approved plans'. A
copy of this legal advice was found on Council's file.
In her covering letter, Ms Finn told the Council there were two hurdles to success. The first was the
evidence from GHD Longmac was that the wall was not structurally unsound or unsafe and the
second was the PCA's level of satisfaction that the construction certificate was not inconsistent with
the consent was only open to challenge on the basis that it was manifestly unreasonable or on
some other ground of judicial review, i.e. failure to take into account a relevant matter. She advised
this placed a substantial burden on the person asserting that the requisite level of satisfaction was
not available. She also advised it was open in the class 1 appeal for the Court to vary the order
requiring the retaining wall to be modified so as to reduce any visual impact and she suggested the
better course was for the parties and their experts to meet on site to discuss possible modifications.
The Humphreys, their solicitor. Dr Lamb and Mr Pearson met on site to discuss possible
modifications to the wall. We were unable to find any file notes of this meeting in Council's files.
However, in a letter from Mr Pearson to Ms Finn of the same date, he said Council required a two
metre reduction in the wall and for the remaining wall to have a sandstone skin with native
plantings. The reduced area of land could then be stepped back to comply (in part) with the
approved landscape plan. Dr Lambsupported Council's position. He advised the Humphreys
refused this requirement and Mr Mudge considered existing and additional plantings would satisfy
privacy and visual outlook for neighbours. Mr Pearson informed Ms Finn that Council had taken
into consideration the advice of Ms Jagot but because of the significant impact of the structure and
Dr Lamb's advice, defending the appeal was appropriate in the circumstances.
In the letter, Mr Pearson also advised Ms Finn that the lower section df the dwelling had been
enclosed by sliding doors to an area Council approved as open space, therefore increasing the
floor space ratio. In addition new retaining walls of approximately two metres in height in the
swimming pool area had been'constructedwhich Council had not approved. He regarded this as 'a
flagrant disregard for Council's consent and it seems their builderslagents are undertaking
construction works with no regard as to the approval issued by Council'. He was preparing a case
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for DlPNR for 'an immediate investigation of the s~tefor numerous irregularities to Council's
consent endorsed by the PCA'. He wanted advice as to whether Council should pursue the PCA as
a third party to the proceedings in the matter. As noted previously, we could not find any evidence
on file that Council complained to DlPNR about the PCA.
At the hearing both Mr Stray and Mr Pearson gave evidence that they believed the concrete
retaining wall had a greater impact than the retaining walls at No 17 and No 19 Richmond Road.
Both also gave evidence they believed that the non-compliance issues involving the unauthorised
wall at No 17 were small landscaping matters.
Mr Wong was asked at the hearing whether he was involved in decisions about the active defence
of a matter or the settlement with parties. He told us 'Umm ordinarily no. I can't even remember a
case.' He said 'I don't get involved in Land and Environment Court cases at all. Very, very rarely
would I be involved. When we asked him who briefed the external solicitors with instructions on
behalf of Council, he told us 'Stephen Clements, my manager of Environmental Services would
have. .'. There was no evidence on Council's files of Mr Clements' involvement in enforcement
action in 2005. Mr Clements was not the Director of Environmental Services Division in 2005.
In an exchange of emails dated 10 ~ c t o b e r2005, Mr Pearson sought Mr Wong's approval to
defend the appeal lodged by the Humphreys in the Court. He argued they could get a reduction in
the retaining v~allby about 70%. He claimed that if the Court agreed with. the recommendations,
Council could still secure costs. He said 'it is really a win:win solution for us, significant reduction
and winning costs, provided the Court agrees'. [Emphasis added]. Mr Wong responded, 'I have
read the advice. Agree with course of action only if we can secure costs'. In his submission on the
draft document, Mr Wong confirmed the contents of the email and added that he thought he was in
the United Kingdom at the time of the exchange.

..

~.

Mrs Walden sent another email to Mr Pearson complaining they had not heard anything for months about their complaints at No 17 and No 19 Richmond Road. She said 'local gossip is that the^.
Council cannot pursue these cases because it has run out of budget'. She complained the 'biggest
eyesore is the pile of sandstone rubble that has been allowed to be dumped there as a cheap
alternative to a proper wall as per the plans and the approval given'. She asked him to 'at least
order them to comply with the building of a proper and appropriate wall in Richmond Road'.
Mr Pearson responded to that email on 17 October 2005, that Council had not run out of budget
and was currently pursuing the matter with the Land and Environment Court. He said the course of
action he was pursuing had the full support of the General Manager. He told her:

...an on-site meeting was held 2 weeks ago, with Council putting forward a recommendation which
as I understand, was refuted by the owners of the property. I have requested a Hearing date before
the Court, for the matter to proceed. I have included your name to our solicitors to contact, if we
require evidence by neighbours. I am pushing for a Hearing in November 05'.
Mrs Walden sent another email asking, 'What was the council recommendation put forward, was it
regarding the wall or other matters too? Mr Pearson responded 'All matters, including the wall'.
There was no evidence that Council was pursuing any enforcement action regarding No 17 and No
19 Richmond Road at that time. I.can only assume that Mr Pearson misread the emails from the
Waldens and presumed they were complaints about No 15 Richmond Road.
On 18 October 2005, Council applied to the Court for Mr Dix, PCA for No 15 Richmond Road to be
joined tothe class 4 proceedings already commenced against the Humphreys. On 7 November
2005, Ms Finn wrote to Mr Pearson seeking instructions should the Humphreys appeal against the
refusal of the building certificate application for the retaining wall. She said that if the appeal was
upheld by- the Court and the building certificate granted, then there was little point in proceeding
with the other proceedings which had the potential to result in significant costs should council fail.
On 8 November 2005, Mr Pearson advised Ms Finn that if an appeal was lodged the Council
should make application for it to be heard first. On 17 November 2005, Council's solicitors received
a warning from Mr Dix's solicitor that if it could not be shown that the construction certificate was
wrongly issued then the class 4 application would fail and costs would be sought against Council.
In Attachment A to his submission on the provisional statement of facts, Mr Wong expressed the
view that Mr Dix had used clause 145 of the Environmental Planning and Assessment Regulation
to modify the Humphreys' consent to avoid the requirements of section 96 of the Environmental
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Planning and Assessment Act and that on 20 July 2007 the Parliament changed the clause in the
Regulation to prevent this occurring.
We questioned Mr Wong as to whether in these circumstances he expected staff to tell him
Council's prospects of success were low. He said that it would only be if he was involved or aware
of the case and only as a courtesy He was asked whether Mr Pearson had come to him in relation
to the Humphreys' matter and said he had advice that Council may not succeed but he wished to
push ahead. Mr Wong responded that he could have. Mr Wong went on to suggest that Mr
Humphreys and the neighbours were active politically with councillors. He said:
..~twas perceived that Council was allowing, appeared to be allowing Mr Humphreys to ... get on
wbth what he wanted to get on oh where umm neighbours who objected umm felt that they were
given a bit of a rough deal.
Mr Wong was asked what his advice to staff would be when the legal opinion was the prospects of
success were poor. He responded that if in his view there was injustice in the action taken 'and the
manoeuvring or putting of alternatives was no more than an excuse to carry on a particular conduct
and the integrity of the approval process was impacted', he would 'want to tie it down to some sort
of Court order...' and he would have proceeded with the legal action.
In October, Mrs Walden sent yet another email to Mr Pearson about the walls at No 17 and No 19.
She said the latest street rumour was that both 17 and 19 had their certificates. She hoped that did
not mean they would leave the front walls as they were (sandstone rubble). She contacted him
again on 19 November 2005 by email asking whether the matter had been allocated to someone
else at Council. Mr Pearson replied on 21 November 2005 that he still had carriage of the matter,
~.
Again apparently misreading her email, Mr Pearson said:

.

~

The matter was heard recently in the Land and Environment Court,, with information sought by - - ~ ~
lawyers acting for the owners of the Richmond Road property. Our lawyers are in the process of.
providing the information sought.
.

Mrs Walden responded to that email on the same day. She said:

.
~.
.

Thanks Mark. The info came from our neighbours - the whole' street is wondering whether the
Jacobs will get away with this because of Frank's connections. Anyway, for my part I just want the
rubble wall replacedand the swimming pool end painted.

On 18 November 2005, Ms Finn advised the Council of the Court's directions regarding the parties
seeking further particulars, filing and sewing points in reply on or before 23 December 2005 and a
further call over on 20 January 2006. She requested Council's instructions as to whether or not it
would enter into a mediation of the matter before a mediator suitable to both parties. She also said
that the Court suggested that the Humphreys and the Councilshould mediate. On 7 December
2005, the Humphreys' solicitors responded that they agreed to one day's mediation in relation to
both class 1 and class 4 proceedings in an effort to resolve the matters. They suggested the former
Justice Stein was available in February 2006.
When Mr Pearson told Ms Finn that he would attend the mediation, he also said he wanted to reinspect the entirety of the construction of the dwelling. He wanted to assess the impact of the
alterations from the original consent in the second construction certificate and he regarded the
enclosure of the lower ground floor as a 'clear breach of the consent as the enclosed area has
effectively increased the floor area of the building'. He wanted this inspection to be undertaken 'so
that at the mediation all matters can be "laid on the table", in what Council considers a gross and
deliberate deviation to the original consent'.
On 16 December 2005, Mr Pearson advised Mr and Mrs Humphreys that their complaints about
non-compliance with development consent at No 17 were fully investigated in response to their
initial representations and information conveyed to them at that time indicating construction had
been taken generally in accordance with consent. There were minor landscaping issues to be
resolved and no further action was proposed.
As the mediation drew closer, the Humphreys' solicitors became concerned that Mr Pearson had
not fully complied with their Notices to Produce. Ms Finn told Ms Sussan Mourad of Clayton Utz
that Mr Pearson had advised her he had checked through all his emails both in hard copy and
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electronic form and there was no email correspondence between him and the owners of No 17 and
19 Richmond Road in relation to the retaining walls on Rlchmond Road.
In response, Ms Mourad made the request more specific. They sought any email correspondence
in relation to the retaining walls at No 17 and 19 Richmond Road, that is, email exchanges with any
of the neighbours, not only the owners of No 17 and 19 Richmond Road. She asked 'Please
confirm that "Mr Pearson has advised that he has no email exchanges with any neighbours relating
to development, including retaining walls at No 17 and 19 Richmond Road Seaforth".' Ms Finn
responded that Mr Pearson had someone checking all his emails again but she was told he had no
recollection of any emails fitting that description. Ms Mourad then asked for confirmation of that
advice to which Ms Finn responded 'Confirmed. There are no emails'. However, Mr Pearson did
not admit the existence of or provide copies of the emails from Mrs Rebecca and Mr Les Walden
and his responses, between 21 March 2005 and 21 November 2005, a total of 13 emails.
In evidence, Mr Pearson told us his failure to produce the email exchanges was an oversight on his
part 'because what I had been dealing with, with was 13, 15, 17 and 19 and my focus was on that
particular block of properties and not the emails from the lower umm property or properties'.
In preparation for the mediation, Mr Eric Armstrong sketched a plan which altered the drawing of
the retaining wall at No 15 prov~dedto the Humphreys by Northrop Structural and Civil Engineers
on 7 May 2004. He had altered the top of the wall by suggesting a 600mm demol~tionand
construction of a new wall 1 metre back from the existing retaming wall His proposed wall was to
be 600mm high and in the 1 metre set back between the existing (but to be demolished) section of
wall and the new wall there was to be landscaping.

_
. -.

-

The Humphreys complained that at a preparatory site meeting on 3 February 2006 Mr Malcolm .:
Craig QC for the Council began to explain that the purpose of the meeting was to investigate
means of disguising the wall in a manner acceptable to the Council. Mr Pearson interrupted his - explanation to say the Council's view was that demolition was the oniy acceptable option ta.
Council. Mr Craig excused himself and said he would need to receive instructions as the position of
Council was not as he was led to understand by Council's solicitors was the basis for the
mediation. Mr Stein then suggested that they should review the walls at No 17 and No 19 and allow
Mr Craig to take further instructions later.
In evidence, Mr Pearson told us he had a meeting with the General Manager prior to mediation to
discuss who was attending and what outcome the Council wanted. In his submission on the draft
document, Mr Wong said he recalled a meeting with Mr Eric Armstrong that was also attended by
Mr Pearson. He said that Mr Armstrong wanted him to be aware of a compromise for the retaining
wall. As the advice was from Mr Armstrong, he said that he would have concurred with the advice.
The mediation proceeded on 7 February 2006. Mr Malcolm Craig QC appeared for the Council and
David Officer QC appeared for the Humphreys. On 8 February 2006, Ms Finn reported the
outcome to the Council that Mr Officer adopted the position that his client would not agree that it
was necessary to reduce the height of the concrete retaining wall and that any impact of the wall on
.the streetscape could be ameliorated by the landscaping present and additional landscaping in
front of the wall as on Council's approved landscape plans. The applicant also proposed to erect on
top of the retaining wall, which was to be kept at its current height, a further l m high balustrade as
required by the Building Code of Australia. They proposed a type of pool fencing over which further
landscaping could be provided.
In her letter of 8 February 2006, Ms Finn also advised Mr Wong and Mr Pearson that the mediator
could not see any purpose in reducing the concrete retaining wall by 600mm as the landscaping
proposed would in fact screen the wall. He also 'made it very clear that it was his view that the
Land and Environment Court would not order demolition of the entire wall in circumstances where
there was agreement that it was structurally sound'. Ms Finn further advised there had been
considerable discussion about the other issues Council had with the house. The Humphreys
through their barrister advised they would like the opportunity for all potential issues between them
and the Council to be resolved by mediation. There was an agreement to adjourn mediation until 7
March 2006 on the basis that the Humphreys would submit plans for landscaping and balustrading
the wall and a building certificate application, and Council would inspect the premises.
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On 9 February 2006, the Humphreys wrote to Mr Ken Gowenlock at Manly Council about the noncompliances at No 17 Mr Gowenlock took no action on these complaints but passed them to Mr
Pearson.
Mr Tom Bowden. PCA for No 17, sent a Notice of lntention to Issue an Order and copy of a Draft
Order to the owners of No 17 on 14 February 2006. He proposed that they be given 42 days to
comply and that they could make representations to Mr Pearson of Manly Council within 21 days of
the Notice of intention. There were 11 reasons provided for issuing the Notice. The terms of the
Draft Order were to demolish and remove the rock retaining wall works, carry out landscaping in
accordance with the approved landscape plans, in particular planting syzygium austrare 'lilly pilli' ,
species and murraya paniculate adjacent to the common boundary with No 15, and to remove the
planter box erected adjacent to the masonry wall erected on No 15.
In preparation for the next mediation session, the Humphreys applied for a building certificate for
'all works other than the retaining walls, sandstone block wall and steps facing Richmond Road
(being works subject to building certificate application made during 2005)'.
When the Humphreys were told about the Notice of lntention for No 17, they were also advised Mr
Bowden was satisfied that the overall height of the building was consistent with the terms of the
development consent and consistent with the construction certificate issued with respect to the
plans and specifications for the building. Mr Bowden held this opinion notwithstanding the findings
of the survey of No 17 carried out by Mepstead &Associated dated 16 August 2004.
On 22 February 2006, Mrs Walden sent an email to Mr Pearson saying she understood that a
Notice of Intention had been sent to No 17 Richmond Road. She asked if he would confirm that a .
similar notice had been sent to No 19 and could she have a copy of that Notice if it was a public ..
document. Mr Pearson responded that he could confirm the PCA for No 17 had issued a'Notice on
several breaches of their DA. He had no information regarding No 19 as he was 'uncertain what . '
they were in breach of'. He said this was something that required to be taken up with the PCA. He.
told her to apply through Council's Open File Policy.
-.

:

Later that day Mrs Walden sent another email to Mr Pearson regarding No 19. She said they had
sent a formal letter to Mr Gowenlock last year and 'had communicated with you since then, even to
the extent that you confirmed that all 3 houses 15/17/19 were being pursued in the land and
environment court by council'. She asked 'in any event, how can a notice be issued to demolish
one rubble wall and not the other next door? I am very confused by your email.'
The next day Mrs Walden sent another email asking Mr Pearson whether he had received her
emad and would he confirm he had. Mr Pearson responded:
i have the emails, will respond in detail, at present tied up with a number of Court cases. In terms of
all 3 houses being pursued, that is correct. As a result of Council's representations the dwelling at 19
submitted information which I believe Council responded [to], I have the files and will be going
through them to decipher the action. In terms of No 17, an application has been drafled and due to
be submitted within the next 7 days with their amendments. No 15 is being inspected by Council this
Friday at the direction of the Court.

Clayton Utz wrote to Ms Finn referring to the previous Notices to Produce to the effect that their
client required the Council to produce all documents relating to any development at 17 and 19
Richmond Road Seaforth that had not already been produced in accordance with the Notice or
which had come into existence since the last occasion documents were produced on 24 January
2006. Mr Pearson advised Ms Finn that 'There is no further correspondence of late for either the
subject property [No 171 or No 19'. He attached 6 pages of the Notice issued by the PCA and a one
page response by the architect on behalf of the owners but no emails from Mrs Walden.
In response to the Notice of lntention, Mr Dickman advised Council the Jacobs intended to apply to
Council for a building certificate for works carried out as listed by the Council in the Order including
the rock wall located on the boundary to Richmond Road and the landscaping works. They also
contended that the ~ l a n t e rbox located adiacent to the boundary fence with No 15 was in
accordance with the approved DA 154102 issied on 8 November 2002. There was no evidence of
havinq
a buildinq certificate application
- been lodged
. or any action by the Council in relation to the
..
Notice oflntention.
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An unsigned report of Council's inspection of No 15 dated 24 February 2006 covered the issues
relating to the house. It recommended refusal of the building certificate application. From the
refusal advice it appears Mr Stray conducted that inspection.
Ms Flnn not~fiedMr Pearson, Mr Armstrong and Mr Wong that the new date for the mediation was
6 Apr~l2006 at 9.30am. She asked whether the same team was attending. Mr Armstrong advised
that Mr Stray had agreed to attend. Ms Finn then emailed Mr Stray:
I bet you are thrllled to be aboard for this. Do you think you could put together for my benefit and that
of Malcolm Cra~gQC a more fulsome report setting out the planning reasons for your decis~onso that
we can fully understand Council's problems w~ththe unauthorised works to the house other than the
fact that they are unauthorised?
He responded that he was going over 'the remnants of Council's file on this matter. He could go
over all the matters relating to the dwelling, the floor space ratio, the basketball court and the
neighbour submissions'. He wanted to know where to stop. Mr Stray was asked at the hearing
whether the Council had a plan for the mediation. He said there was no plan for the mediation and
the Council just went to see what would come out of it.
Without undertaking any investigation of the issues in the Notice of Intention issued by the PCA, or
seeking any legal advice, Mr Pearson subsequently Issued Order No 42/06 to the owners of No 17
Richmond Road on 3 Apr~l2006. The Order was almost identical to the Notice of lntent~on.Mr
Pearson increased the period of compliance from 42 to 60 days.
The mediation resumed three days later Mr Stray and Mr Pearson, Ms Finn and Mr Malcolm Craig
QC attended for the Council and Mr David Offlcer QC attended on behalf of the Humphreys. The
matter was settled by way of consent orders stating:
Order in the class 1 proceedings to the effect that the appeal was upheld in part.
The words of the Order 38/05 'to completely demolish and completely remove from the
land the works' were deleted from the opening paragraph and substituted for the words
'carry out the works as set out in the Schedule hereto' inserted.

-

-

The Schedule 1 (the Works) was deleted and the Schedule annexed to the Court Orders
were substituted

-

The Court noted the agreement between the parties that upon complet~onof the works in
the Schedule a building cert~f~cate
would be issued for the retaining wall.
The period of 42 days at paragraph 5 of the Order was amended to read 90 days.

The Humphreys had to complete minor works such as capping the retalning wall and painting it,
addlng a 500mm wide garden bed, a safety balustrade, a drip irrigation system to the terraces
areas, splitting the stone blocks on the top course of the stone wall to provide a wider plantlng area
and certain plantlngs The Class 4 proceedings aga~nstthe Humphreys were dismissed with no
order as to costs.
The Council and the Humphreys signed a Deed concerning the completion of the construction of
the dwelling The Council required the Humphreys to agree not to install a cook top or oven in the
under croft area and not to use the area marked rumpus for other than indoor recreation With
regard to No 17 Richmand Road, the Deed of Agreement stated.
An Order under section 1218 of the EP& A Act 1979 was issued by Council to the owners
of No 17 Rlchmond Road Seaforth on 3 Aprll2006 to carry out certaln works. It is the
present intention of Counc~lto enforce the Order.
Should owners of No 17 seek to modify any condition of consent of DA154102 dated 8
November 2002, then Mr David Stray, Manager of Development Assessment at Manly
Council will recommend to the Land Use Committee, General Manager or Development
and Assessment Committee, as relevant, that any mod~fication.
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(a) provides for screen planting to be carried out by the owners of No 17 between the
southern side of their building and the boundary with 15 Richmond Road, Seaforth If any
change is made to landscaping in that area proposed by condition 29 of DA154102 then
the rev~sedplanting will be no less effective in providing privacy and screening for the
owners of No 15 Richmond Road, Seaforth when compared to the landscaping proposed
and requ~redby condition 29 of DA154102.
(b) Will require the removal of trees currently planted at No 17 that are adjacent to the
section of boundary fence with 15 Richmond Road that lay east of the building line
(adjacent to the swimming pool). This planting will be replaced with species nominated in
the amended plan as approved by the Council.
(c) Will require removal of the planter built by the owners of No 17 against the boundary
wall w~thNo 15 Richmond Road, along the sectlon of boundary fence that lay west of the
building line to David Place.
Should the owners of No 17 seek to negotiate any cond~tionof consent of DA154102 dated
8 November 2002 then Mr David Stray, Manager of Development and Assessment at
Manly Council will recommend as relevant the terms stated at (a) to (c) above
Any decision made by the council related to the working out or enforcement of this Deed or
the orders to be made by consent in Proceedings number I045412005 and 4099812005
and the Land and Environment Court will first involve consultation with David Stray.
The Deed was signed by Mr Humphreys and Mr Pearson and Mr Stray for Council and counter
signed by solicitors for both sides. In response to our section 18 questionabout which party drafted
the Deed of agreement, the Council advised 'It is the recollection of Council officers and legal
representative who executed the agreement that the document was drafted by the Humphrey's
legal representatives.'
The Humphreys told us 'None of the matters included within the settlement were of significance,
almost all were merely tokenistic, as can seen from the settlement deed that was signed'. In
- response to our preliminary inquiries, Mr Pearson said 'the matters from the outcome of the
mediation are considered significant, with extensive work required to the unauthorised works, with
. estimated costs in thethousands of dollars. To suggest these are tokenistic is not a view shared by
council'. Mr Stray gave evidence that he thought the result of the mediation was good.

.
;

Mr Pearson told us that during the mediation he and Mr Stray made phone calls to Mr Wong to
advise him what was happening 'because at the end of the day, he was the one giving the lawyers
the, the direction that whether we were going to come to an agreement or otherwise'. We asked
him what Mr Wong's instructions were about Council's position at the mediation. Mr Pearson said
'To put Council's posit~onforward about the non compliances and the requirement for the wall to be
demolished.' Yet, at the hearing, Mr Wong told us 'I don't think I was informed along the way in
terms of how the mediation was going'.
In his submission on the draft document, Mr Wong said he did not recall receiving phone calls from
Mr Pearson reporting on progress on that day.
At the hearing, Mr Pearson was shown an email that he sent to Mr Wong at 8 26pm on the evenlng
of the mediation. It stated' 'My phone ran out of charge and all I could hear was Dave calling your
name out like he lost a puppy...'. Afteradvising of the outcome, he went on further.
It went for 9% hours. It was so draining on poor Dave he was agreeing to selling ha grandmother.
but I stayed staunch to the end, so much so that Humphreys called people as~desaying he did not
want me to inspect the end result. Even asked to speak to Dave in private, but again I stayed
firm ...but was outgunned by the QCs, Lesley and who is commonly referred to as "rollover Dave". He
was like a coachroach [sic] in a nuclear explosion, just rolled over to live another day ljust joking)
David came up with some very good condit~onsand was a real asset to getting the matter finalised,
guess I was the thorn in the side of everyone.
When Mr Wong responded to that email at 3.05arn the next morning, he thanked Mr Pearson and
Mr Stray and said:

NSW Ombudsman

3 September 2010

95

Manly Councll Investigation
Flnal Report

These goings on are invisible to the public and council, if only they knew the extremes.we go to in
pursuit of compliance even when our lawyers and legal counsels and so-called bloody experts have
chickened out long ago - in this case, they all gave up 4 months ago - Eric and you did the right
thing by me and got 90% of our demands from the applicant, the 10% we did [sic] get (enclosure) is
immaterial because the use as a basketballcourt will be reinstated. Thanks. I hope the Humphries
[sic] will now pull their heads in and deliver on the Agreement.
Later that day Mr Wong emailed the Mayor the Council had a 'big win' in the matter.
At the hearing, Mr Pearson was questioned whether his comments about Mr Stray indicated he
was giving in while he, Mark Pearson, stayed staunch. Mr Pearson told us 'Council's position was
to remain the same'. We asked how this was consistent with mediation and he said 'Well Council
had a position and I was to defend that position'. He said he was of the view the wall should have
been reduced but the mediation came to a resolution with particular conditions and he signed the
agreement on Council's behalf. We asked whether he had signed in good faith even though he did
not agree with it. He told us '...even though I may've had some personal views on this particular
wall, at the end of the day the mediator came up with conditions in consultation with the people
about how best to resolve this issue. I agreed with it at the end of the day.'
At the hearing, Mr Wong was asked what he meant when he said 'These goings on are so invisible
to the public and Council. If only they knew the extremes we go to in pursuit of compliance'. He
said 'Well because umm we get pursued by, by complainants often but we can't often disclose to,
to oh disclose to them what actions Council was taking or, or likely to take in the matter to ensure
compliance occur...'. When he was asked what he meant by 'Eric and you did the right thing by
me', he responded 'In terms of, in terms of umm addressing those planning issues that were
Council, ah was asked to address by the neighbour of complaint' [sic]:
In his submission on the draft document, Mr Wong said:

-

~

~~.

~

.. . .

Council often finds itself in an impossible position with complainants who allege unauthorised work'
because it is not always possible for council to discuss enforcement issues due to the council [sic]
obligation to afford procedural fairness to an alleged offender. Added to this obligation is the
particularly lengthy procedural process in bringing on enforcement actions. Therefore, from the
perspective of the complainant, these procedural obligations upon the council can create an
impression of inaction. However, councils are often wrongly accused by the very people on whose
behalf we act for inaction while having to deal with resistance to enforcement actions. In essence, I
tried to express theview that enforcement work is a thankless task. It is a tough gig and no one is
likely to thank Council for its work, not the complainants, not the wrong doers, and sometimes, not
even councillors. Hence I perceived staff in compliance are lonely beings doing a job that no one
appreciated.
When Mr Pearson was asked what Mr Wong meant by these statements, he said 'He's the boss.
He, he gives a direction, we follow it'. We clarified whether in spite of legal advice that Council had
received there was little or no prospect of success in pursuing the Humphreys for non-compliance,
the General Manager instructed him to pursue compliance and Mr Pearson responded 'yes'.
Mr Stray gave evidence that there did not appear to be a cut off point with regard to the
expenditure of Council's resources pursuing the Humphreys despite the advice of lawyers and he
thought if the mediation had not succeeded, the Council would have 'gone further with the Land &
Environment Court'. He said the non-compliances at No 15 were much more serious than No 17.
The wall was large and the enclosure of the under croft would allow the Humphreys to use the area
as separate accommodation.
Contrary to the facts and comments set out above, in his submission on the statement of facts, Mr
Wong said that the outcome of the mediation was not tokenistic and further analysis would have
resulted in the 'inescapable conclusion the Council officers were correct'.
g said
Further, in Attachment A to his submission on the provisional statement of facts, Mr ~ o n also
there did not appear to be anything on Council's files to suggest that he was personally involved in
the enforcement action against the Humphreys. He submitted that there appeared to be one email
where Mr Pearson sought his advice following a communication from Council's lawyers about
settlement and the prospect of obtaining costs in relation to the enforcement proceedings.
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4.1.3

Action following the mediation with the Humphreys in 2006 and 2007

After discussions with Mr Pearson, Mr Dickman lodged representations dated 15 May 2006 on
behalf of Jacobs of No 17 Richmond Road on the 'terms of the proposed Order'. He said he had
been instructed by Mr and Mrs Jacobs to forwarda letter in response to the terms of the proposed
Order and the works detailed by Council to be carried out so as to sufficiently comply with the
Order. He submitted that:
1. The length of rock wall fronting Richmond Road was not a retaining wall but a drypacked stone garden wall which was constructed along the boundary to Richmond Road to
hide the front of the concrete OSD tank. It was 'a continuation of the approved retaining
wall fronting Richmond Road to the neighbouring property known as 19 David Place for a
length of 2.8 metres from the northern boundary to a height of approximately 1. metre
above natural ground level' and therefore it was exempt development. The wall was
constructed with sandstone from the site; a similar method of construction as the rock
retaining wall as No 19 as was approved by Council on 4 June 2004 [sic].
2. They acknowledged that the area at the front of Richmond Road was not consistent with
development consent and they enclosed a revised landscape plan showing the proposed
remediation works. This would be undertaken so as to improve the visual appearance
from Richmond Road and achieve an open 'terrace effecr contemplated by council when
granting consent.
g
as shown in the approved landscape plan related to the proposed
3. ~ a n d s c a ~ i nworks
syszgium australe 'Lillipillies' species to be planted adjacent to the common boundary with
No 15 had not been undertaken as th'e natural ground level was solid rock and therefore
unable to sustain vegetation. They further claimed that the condition 2 of the consent
-stated that the space between the pool and the boundary being planted with suitable
landscape screen plantings to reduce privacy impacts on the adjoining property. However,.
the approved landscape plan included a note to the effect 'Planting screen at natural
ground level' but did not specify a species type. The client planted screen planting to this
area as required by the condition.
~

--.
~.

-

4. The planter box was approved as part of consent 154102 as shown on Corben Architects
drawing No DAOIC and DA04C. It is also noted as 'Retaining wall to follow natural ground
level' on the section 96 drawing by SMS Architects drawing No 0304.17CD.04D. The
planter box had been constructed at natural ground level as required with an agricultural
drain installed along the full length of the garden bed. The height of the garden wall was
approximately 300mm above the subsurface level of the rock shelf or the equivalent of
100mm above the natural ground level. He went on to suggest that Mr and Mrs Humphreys
excavated below natural ground level up to the boundary line and constructed the brick
boundary wail which retained Mr and Mrs Jacob's land. Therefore they had no
responsibility for waterproofing this wall. He claimed the natural subsurface water flow was
created when Mr and Mrs Humphreys lowered the ground level on their side of the
boundary.
Attached to the letter were extracts from the original approved plans by Phil Corben Architects with
a circle around the retaining wall which was relabelled 'planter bed retaming wall'.
Mr Pearson responded to Paul Dickman's representations. He offered the following advice:
1. Council considers the rocks that front Richmond Road as a retaining wail. The colour photographs
submitted indicate the wall retains at the least soil and vegetation. In the Council's LEP exempt
development as it related to retaining walls specifically allows wails of a height no greater than
600mm to be constructed without Council approval. You have indicated the wail is approximately 1
metre in height. Taking into account the outcome of the mediation to the matter at No 15, Council's
position in relation to the 1 metre retaining waliat No 17 is one that would require additional plantings
within the stone wall itself to soften the overall aesthetics to Richmond Road. As a final point on the
issue, could you advice Council on the structurai.stability of the wall in view of safety standards to
persons in or near the vicinity of the wall. In this regard a practising [sic] structural engineer's advice
is required to be submitted to Council.
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2. In terms of the landscaping plan submitted to Council with your representations, the proposal is
satisfactory and acceptable, provided the native ground covering is implemented as stated in dot
point 1. above.
3. Noted.

4. Council has no record of the planter box approval as indicated at photograph 9 of your submission;

the planter is not specifically shown on the plans submitted. Council would like the opportunity to
discuss this matter further at your convenience.
5. In regard to the area at the side boundary being excavated by the neighbouring property at No 15,
Council is of the view this is a private matter between the parties as Council was not witness to either
the agreement or the excavations.
On five separate occasions in June 2006, the Humphreys emailed Mark Pearson asking what was
happening with the Order issued to No 17 Richmond Road. One email dated 19 June 2006
contained a large number of questions and specifically raised concerns about the Leighton Green
Cyprus pine trees planted next to the boundary near the swimming pool and the mould and cracks
In the masonry boundary fence they believed were caused by the soil placed in the unauthorised
planter box.
In July the Humphreys continued to contact the Council about non-compliances at No 17. There
were no responses to their emails. On 28 July 2006, Mr Humphreys sent an emall to Mr Stray
about No 17 Richmond Road Mr Stray responded that he had no authority to act on compliance
matters in his current role but he would ask that Mr Rod Moore respond as soon as possible.
On.21 August 2006, Mr Pearson wrote to Mr Dickman in response t o his further representations of .'
2 August 2006 that Council considered the order was complied with. He wanted to inspect the
works to the wall on completion of the landscaping. However, Council wished to bring to their
attention the overall height of the building, which exceeded the approved consent in some areas:.
Council previously requested the final survey report relating, to the approved development
application consent. Whilst he noted that the PCA issued the occupancy certificate for the premises
that suggested the heights generally complied with the original consent, confirmation of the final
- heights was requested. On the same day, Mr Dickman supplied the survey of the ridge height for
No 17 taken on 6 June 2005. The letter from the surveyor stated that the ridge height was RL 82.74
which was 113mm abovethe approved RL 82.627. The PCA had issued the occupation certificate
.~.
on the basis that 113mm was an acceptable deviation from the approved DA.

''.~

Mrs Walden emailed Mr Pearson on 21 August about the unfenced infinity edge pool and the
cracked rubble wall that belonged to No 19Richmond Road. She said they were not only different
to the plans they saw but there were dangerous because children could easily climb the wall
(dangerous anyway) and could gain access to the unfenced pool from the road. She said they
needed a pool fence and a proper wall. She said for her part 'I don't think any of us wants to be in a
position where there is an accident that could have been prevented. Please advise progress asap.
If you have chosen to take no action, then please advise which higher authority I can take this to.
Someone needs to take responsibility for these issues.' There was no response to this email.
Two days later, Mr Pearson wrote to the Humphreys in response to their representations about NO
17 Richmond Road that the Jacobs had complied with order.
After No 17 commenced work on the landscaping at the Richmond Road frontage around 28
August, the Humphreys wrote again to Mr Wong with copies to all Councillors that they did not
agree with Mr Pearson's advice and did not accept his conclusions about No 17. They were
awaiting access to the Council's files and would then formulate a response. They wished to make
their disagreement a matter of record. Mr Wong responded that their email had been referred to
staff for a review and response. He said in future they were to direct their email correspondence to
Council's email address or post office box.
On 10 October 2006, Mr Pearson inspected No 17 Richmond Road and approved a revised
landscape plan. On the same date he wrote to Mr Dickman suggesting they remove the Leighton
Green trees near the swimming pool because the Council considered them inappropriate in
residential areas, they were potentially dangerous to the environment and they have an invasive
root system that could cause damage to adjoining plantings. He referred to the case in the Land
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and Environment Court in which Council was taking legal action against a property owner with
some 100 Leighton Green trees and that if successful Council would have recourse to also seek
removal of the trees from No 17. He suggested the Leighton Green trees should be replaced with
an alternative species. However, he did not follow up this request and there was no response on
the file from Mr Dickman or the Jacobs.
In response to a query from Mr Dickman about whether the Jacobs had to seek a modification to
consent as a result of the deviations from the approved landscape plan, Mr Pearson told him on 22
February 2007 there was nothing further they needed to do with regard to the order but he claimed
it would take too long to explain the legal reasons for this. Mr Pearson was asked at the hearing to
explain this letter. He said the Jacobs did not need to submit an application for modification to the
consent for those works because the works were undertaken to satisfy the order. He said '...as
soon as they submit something ah to us then the order is satisfied'. He further said that 'if the
Humphreys had have come back and said the wall's removed then the order's satisfied'.
At the hearing Mr Stray was asked whether he sensed reluctance on the part of Mr Pearson to
engage in enforcement action in relatlon to No 17. He said 'Yes there was a reluctance' He further
said he could not explain why but he had not taken h ~ sconcerns about that to the General
Manager.
Mr Stray conceded in evidence that the Humphreys could have formed the view they were being
treated differently to their nelghbours and that thrs was a reasonable view for them to have formed
in the circumstances.

- .
.

In March 2007, Mrs Humphreys complained again to the Minister for Local Government about the
failure to take enforcement action against No 17. On 24 May 2007, the former Department of Local .:
Government sent written inquiries to the General Manager about the complaint to the Minister. Mr
Ariel Ellis, then Manager Corporate Governance responded to those inquiries. He advised he could . ' - ~
not provide a qualified position on Council's actions on the non-compliances without knowing whichneighbouring property or particular non-compliance formed the basis of the allegation. However, in
general terms he confirmed administrative action had been taken towards non-compliances in the
form of notices and orders Served at 13, 15, 17 and 19 Richmond Road. There was one matter
outstanding regarding the matter at No 17 which couldsnot be finalised until the outcome of a
separate set of Land and Environment Court proceedings.
In August and September 2007, the Humphreys contacted Mr Stray reminding him of the Deed of
Settlement in relatlon to non-compl~ancesat No 17. He did not respond to their emails
In further information provided to us on 11 January 2008, the Humphreys enclosed a photograph of
the~rside of the brick boundary wall showing the level of dampness matching the level of the soil
contained in the planter boxes on the Jacob's side They also provided a statement refuting Mr
Dickman's and the Jacob's claims the dampness seeping through the brick boundary wall was the
result of their excavations below natural ground level.
In the statement the Humphreys said they had contour surveys for No 15and No 17 prior to any
construction. The surveys show that over the distance of the planter box, the original ground level
was sloping from RL77 to RL76 on both properties. Their survey of their finished levels shows that
they had not dug out in the way Mr Dickman suggested. When the brick boundary wall was built
both properties were at the same level and the wall when finished was not retaining soil on either
side. They could see the base of the wall on their side but soil was backfilled into the planter on No
17's side against the wall after it was built. They said their builder and engineer would both be able
to confirm they have not 'dug below natural ground level'. Their builder had spoken to the builder at
No 17 at the time the planter was being built about putting in waterproofing before any soil was
deposited but this suggestion was dismissed. The Humphreys also advised the masonry boundary
wall was not designed and certified as a structure that could withstand the pressure of the volume
of soil placed in the planter box adjacent to it.

'This was the matter of Kaertgs v Manly Counci1[2007] NSWLEC 627 regarding a refusal of a section 96 application to
modify an approval landscape plan to allow the retention of 100 Leighton Green trees planted around the boundaries of the
applicants' property contrary to consent. In September 2007 the Court ordered the removal of the trees from the southern
boundary because of the solar impact and the maintenance of the trees on other boundaries to certain heights.
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In response to a question in the Notice to Produce about the action Council had taken about the
Leyland Cyprus pine trees at No 17, the Council said that it would consider taking action.
Initially when the new Manager Compliance and Enforcement took up his position at Council in mid
2008, he contacted the Humphreys about their concerns and indicated that actions could be taken
to resolve the matter of the unauthorised Leighton Green trees and the impact on the masonry
boundary wall by the unauthorised planter boxes. However, once he had consulted with Council's
in-house legal consultant and staff this changed and the Humphreys were told Council would not
take any further enforcement action against the owners of No 17. We have been advised the
planter boxes are exempt development, and the Council had interpreted the landscape plan in
favour of the Jacobs being able to plant any types of plantings between the swimming pool and the
boundary with No 15. The Council saw no utility in pursing enforcement action.

4.2

Handling and investigating complaints from the Peninsula Owners
Corporation about non-compliance with development consent at South
steyne Manly

When work on the refurbishment of 30-32 South Steyne Manly reached the roof level in March
2006, the Peninsula Owners Corporation wrote to the Mayor and the General Manager about their
concerns the developer appeared to be increasing the height of the building. The Council did not
respond to that letter. However, it referred the matter to the PCA.
The PCA inspected the construction and advised Mrs Fortescue, secretary of the Peninsula
Owners Corporation that the construction appeared to be generally in accordance with the
approved DA and construction certificate plans. The PCA had requested a survey certificate to ~.
confirm the situation. The builder believed the height was between 30 and 40mm lower than the
. ...
approved levels. The PCA advised that he would confirm this.

.. .
~~.
.

In March and April 2006 Mrs Fortescue was in contact with the PCA about the means of access to^‘
the roof. Residents had observed a large area where the ladder was to be positioned which gave
the impression a stairway was to be built, either now or in the future. There was a large space left
vacant. The PCA advised the stair configuration or shaft through the building could not be changed
.~
due to loading requirements of the structure and structural considerations. He assured her the
access to the roof would be by ladder only. The owner would require Council's approval to provide
a stairway.
On 9 May 2006 the PCA emailed Mrs Fortescue with a copy to Council that he inspected the site
that day and she was correct in advising that the formwork had been carried up to the roof.
However, there was no steel reinforcement or stair form boards to create stairs to the roof. He said
the formwork with ledgers was in place for workers accessing the roof, for when steel was being
placed to the remainder of stairs and landing and for when the concrete pour was being
undertaken. It would remain in place till such time that the step ladder was installed complying with
Workcover access requirements. .He assured her again access to the roof was to be by the step
ladder and not formed concrete stairs as per the approved plans.
The PCA confirmed again with Mrs Fortescue on 15 May that the building was constructed as per
approved plans. He suggested she visit Council and speak to Mr Rod Moore, Manager Audit and
SupportServices, Environmental Services Division, regarding the structure to be constructed on
the roof area: The works to be finalised were the lift overrun of 2.4m, the plant room up to 2.6m and
planter boxes around the perimeter to provide screening between the Peninsula building and the
above structures as per council requirement. He said the building was 60mm lower than the
approved plans.
Dissatisfied with this advice Mrs Fortescue contacted the Mayor who attended her apartment to
view the work on the roof. He undertook to clarify with the General Manager what was going on.
Mrs Fortescue then emailed the PCA about the very large quantity of grey bricks delivered that
morning via a crane. She advised him of the Mayor's visit and his intention to clarify with the
General Manager exactly which plans were given to Mrs Zwart, another member of the Peninsula
Owners Corporation, that morning because they appeared to be the original plans. She also said it
was their understanding that the planter boxes had not been approved and there was to be nothing
on the roof except for the lift and plant rooms and even these were to be reduced in size.
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On 18 May 2006, Mrs Fortescue emailed the Mayor because she had not heard anything further
from him. She also contacted the PCA because she was concerned about what was being
constructed. He told her the planter boxes, lift overrun and plant room were be~ngconstructed. His
discussions with Mr Rod Moore conf~rmedthat the build~ngwas constructed as per the approved
DA and owner would not build anything outside what was approved
The Mayor responded on the same day:
We have some major problems on our hands. I have spoken to the GM and he indicates that the last
Council in 2003 indeed aooroved
~ ~ , a~traKcable
, ~ roof with either olanter ooxes or a ra lina which is NOT
your understanding.-I% amazed and have arranged a meeting in my office here at 1.60pm tomorrow
to meet with the GM to go through the papeiwork and see what the options are. Both Flona Zwart
and Beth Gallatti have been in touch and are attending; you may wish to invite others.
~

~

~

~

~

Mrs Fortescue emailed the Mayor thanking him for the meeting to be held the next day. She said:
Naturally we will attend to learn Mr Wong's explanation in view of his telephone conversations with
me and Neville Fortescue at 4.00pm prior to the relevant Council Meeting in April 2003, and even his
comments to you the other day 'Yhere's to be nothing on the roof'. We obviously have a 2.6m high
plant room extending from the stair case to the western wall of a very large size..... One of the
relevant areas of particular concern is that by his actions the General Manager prevented Councillors
from debating this issue in April 2003 because he had informed everyone that there would be only lift
and plant rooms as per the original DA which were to be kept to a minimum size.
She said he and the General Manager would received a letter from their legal firm that afternoon
requesting action be taken to suspend all activity on the roof until such time as the matter had been
discussed, because the present situation was just not acceptable.
Lawyers acting for the Peninsula Owners Corporation sent a fax and email to the General Manager
that same day with a copy to the Mayor and the PCA that they had received instructions from a
number of owners of apartments in the Peninsula in relation to the work being constructed on the
roof top. His clients requested Council to immediately order all work on the roof to cease until it
- c o u l d be clarified why construction of a roof terrace was apparently proceeding.

''.~

: .

At l p m on 19 May 2006, the Mayor and General Manager met with five members of the Peninsula
Owners Corporation. There was no record on Council's files of this meeting.
On Council's flle we found a letter from Mr Nick Curulli to Mr Wong on 20 May 2006 requesting an
urgent meeting to discuss the allegations of non-complying work. He said their adv~cewas that all
works were in accordance with approved construction certificate drawings and all Council
conditions were met. In his submission on the draft document, Mr Wong denied having a record of
receiving a letter from Mr Curulli of that date
Mr Pearson responded to Mr Curulli advising the Council was concerned about the deviation from
the original consent and the undertaking by the owners on 7 April 2003 which in part sought to
delete the roof terrace. There were also concerns that the construction certificate had been Issued
incorrectly and was in contravention of the consent as there were a number of obvious errors. He
wanted Mr Curull~to cease work until the matter was resolved.
Mrs Fortescue told the members of the Peninsula Owners Corporation she had asked Mr Rod
Moore during a phone conversation at 9am on 22 May 2006 what time Council officers were
meeting to decide what to do. He told her he was waiting on Mr Wong, Mr Stray and Mr Pearson to
come to his office to discuss the situation. He said Mr Stray and Mr Pearson visited the site on 19
May and they advised the builder to stop work which he refused to do. Mr Wong had then gone to
the site and 'coerced' (Mr Moore's word) the builder to stop work. She asked Mr Moore to
telephone her as soon as they made a decision about the steps proposed to stop the work. When
she put to Mr Moore that it was obvious they were turning the roof into habitable space, he was
silent and she presumed this meant 'no comment'. Mr Wong denied to us at the hearing that he
had inspected the rooftop construction or that he had asked for the builders to stop work. We asked
Mr Pearson whether Mr Wong ever visited the roof to see for himself what was happening there. Mr
Pearson said 'Normally Henry, Henry is very proactive in that, in that type of activity and would
normally attend with myself'. He said he could not remember whether Mr Wong did attend with him
but this did not mean he did not attend at some other time on his own behalf.
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In his submission on the draft document, Mr Wong said that he had not attended the slte at any
time and that he was away in Perth attending a conference from 19 May to 24 May 2006 He
enclosed a copy of a LGMA conference list of delegates showing his name on the list and that the
dates of the conference were from 21 to 24 May 2006 He said 'Judging from email logs I was back
on deck on 24/5/2006'.
Mrs Fortescue emailed Mr Wong on 22 May 2006 at 2.48pm. She said that:
Brian Fitzgeraid, who is the Secretaryrreasurer of the Peninsula Owners Corporation, and is
speaking on behalf of all owners, has asked me to forward copy of email below because of our
concern. Since you inspected on Friday, the extent of the roof building has increased enormously.
Brian is tlying to phone you as this matter is now urgent.
Mr Wong responded at 2.50pm that:
The developer has been put on notice while the matter is being examined by our lawyers. The
moment we have an assessment from them I will let you know of our options (if any). In the
meantime, there is not more Rod Moore is able to do in the matter as it has been escalated for legal
action.
Mr Wong told us it was unusual for him to get involved in legal matters but he was 'roped into' the
complaints from the Peninsula Owners Corporation and the compliance issues by the Mayor's
involvement. He was not happy with Mr Curulli's behaviour. He told us Mr Curulli liberally
interpreted what Council had approved and he was 'hiding behind a private certifier'. He 'was not
happy about the way he'd gone about not following .... not complying or defying Council in relation
to its notices...'. He said he 'was interested from a possible social justice point of view to; to make
sure the ... developer didn't get away with it'. Mr Wong also said h e was involved because 'there
were good legal grounds to force him to comply' and because there were barristers in the. .~
Peninsula Owners Corporation 'who appeared to be versed with these sorts of issues'.
In his submission on the draft document, Mr Wong said:
Given Mr Curulli's direct involvement in removing the roof top from his s 96 application, he knew what
the consent was for yet acted contrary to the consent. Simply put, no one could obtaln a consent for
someth~ngthat was not applied for.
On 22 May, Mr Pearson asked the PCA whether he had a copy of Council's stamped plans that
would have been associated with the or~ginalDA and subsequent section 96s and he provided
draw~ngnumbers and dates He also asked whether there was any subsequent construction
certificates issued for the DA and said:
The issues relating to the terrace area of this development have been escalated to legal
representat~onsOf concern to our legal people are two matters, the first being the CC issued by
Essential Certifier [sic] which is belleved to be incorrect on a number of issues I belleve this is being
amended by the PCA, but as you would be aware, this is not possible in view of the recent changes
to does not [sic] permit retrospective CCs to be issued. This aside for the moment and of more
impoltance is the detalls submitted to you for preparation of CC and subsequently issued.
He trusted that the PCA appreciated the urgency of the matter as work was progressing at a rapid
rate and 'if council was of the view to commence immediate legal action, this was required to be
pursued sooner than later [sic]'.
The PCA responded to Mr Pearson that he had reviewed the documents on their file and he was
express posting a copy of the plans to Mr Pearson which indicated they were building according to
consent. He also said it concerned him that Council now believed the consent required removal of
the planter boxes, plant room and lift over run when it expressly required removal of the recreation
roam, balustrades and pergola which were taken out as part of the construction certificate
approval. He stated discussions with his client revealed that Mr Curulli discussed the elevations of
the plant room and lift overrun at Council when the section 96 was approved on 5 May 2003 and it
was agreed at the time the height of the structures as they had been built. The heights were
determined upon resolution on the type of lift installed and the type of air conditioning equipment
required to service the building.
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Mr Pearson told the PCA that he would be at the site at 7.30am to look at the Council DA approved
plans as the builder should have a copy on site. He said the construction cefificate plans were not
the same as the DA approval and he wanted to discuss this with him separately. He said:
I have firm directions by Council's General Manager, who is fully aware of the agreements and
understandings as a result of numerous Council meetings he was directly involved w~th,In additlon to
the undertaking by the owner for deletion of the terraced area.

The PCA wrote to Mr Pearson on 24 May in response to his inspection of the site. He provided the
approved DA plans and approved CC plans detailing compliance with consent. He said condition 2
has been satisfied on the DA plan in respect of the deletion of the recreation room and pergola and
the deletion of balustrades and tiling on the CC documentation as discussed. The plant room detail
and access to the roof was via a ladder for access to the plant room that satisfied condition 3. The
plant room and void had been lowered as depicted on the stamped approved DA plans prior to
consent. This was depicted on CC approved drawings.. The lift was lowered some 400 mm and was
an additional 100 mm lower than the approved DA and CC drawing. The approved CC plans also
indicated compliance with s.96 modification requirements.
We interviewed Mr Curulli by phone and he told us that when Councilofficers visited the site shortly
after the Peninsula Owners Corporation complained about the construction on the roof top, they
closely examined the Council's stamp on the plans. He stated that the officers rubbed it to test
whether it was genuine and he believed they knew that he had approval for what was being
constructed. He said that his development was under an unusual amount of scrutiny and,
regardless of what officers knew, Council had still tried to stop the work on the rooftop. He believed
that the Council had created a lot of confusion for all involved by referring to earlier plans and
questioning what was approved and what was not approved in the way they did.
Mrs Fortescue forwarded Mr Wong photographs taken from their apartment show~ngthe rooftop
bulldlng Mr Wong phoned her and also responded by email:

-

,

.

~.
'

My apology for not being more helpful at this point but I am able to advise that progress on this is
slow and will require the exercise of patience on our part to follow the audit trail systematically ... until
we have all the documents, their usefulness is limited. l am however of the view that the roof top
terrace was removed from the s.96 application - by virtual [sic] of the late report - but I need to find
out what transpired between the April and May meeting of 2003. And more particularly, what the
council actually approved in 2001. The applicant has been placed on notice on this issue and we are
working as quickly as one could on such matters.

Mrs Fortescue subsequently emailed the Peninsula Owners Corporation's legal adviser. The e m a l
was titled 'Henry Wong's telephone conversation at 845pm Wednesday May 24, 2006'. She said:
My last emall has brought forth an extraordinary phone call from Henry Wong Firstly, it IS Abbott
Tout representlng Manly Council and Lesley IS the solicitor involved She prepared the letter whlch
council sent to the developer.
Amongst the points Henry covered was the suggestion that the plans being used have not been
approved by Council and that the Certifier has merely accepted the plans handed to him by the
developer w~tha Manly Counc~lstamp, the stamp used being merely one of a received nature not
approval Henry stated that this IS what had occurred wlth a recent well publlc~sedcase of the Fruit
and Food Market in Manly.
He further suspects that in fact the plans being used are a mixture of various plans. For instance,
there were the orig~nalDA, the section 96 and then a section 94 (which would not have involved us).
He 1s now concentrat~ngon the planters, balustrades, height, lowering plant and 11fl rooms, and in fact
the plant room and lifl overrun in general as specified in the orlginal DA consent. He queries why the
developer would requlre planters when no one is allowed up there.
By ensuring the ladder was installed could be regarded as a subteGuge causing people to think that
everything was in order.

A contact of Henry Wong is now working for Don Fox Planning, and he is looking for the original
plans for comparing with what is taking place.
He assured me he had all the documents.
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On Council's file was a copy of a letter to Mr Nick Curulli dated 25 May 2006 headed 'Notice of
lntention to Issue an Order' sent by Mr Pearson. It referred to the enclosed Notice of lntention
dated 25 May 2006 regarding non-complying works undertaken to the roof terrace area. Council
sought his written undertaking within 24 hours of the serving of the Notice that no further works
would continue to the roof terrace area until the issue of those works was settled to the satisfaction
of Council. Council reserved its rights to issue the Order within a period after the time period above
or seek a Court order in regard to this matter. Mr Pearson had written on the bottom of the letter
that he had had a conversation with Mr Curulli on 25 May 2006 where Mr Curulli advised works
were continuing as he was in his view complying with consent.
Lawyers representing Mr and Mrs Curulli and Knarf Holdings Pty ~ i m i t e dfaxed Mr Pearson the
next day about the Notice of lntention. They were instructed to advise their clients were
undertaking the development in accordance with consent issued by Council in 2001, amended by
Council in 2003 and shown in the plans that form part of the construction certificate. They said 'As
Council is aware the Development Consent incorporates all of the above plans'. Their client would
not give the undertaking sought and would continue construction. They were instructed to advise
Council that if it commenced action to have their clients cease construction, and the action was
unsuccessful damages and costs would be sought from Council in such proceedings.
Mrs Fortescue complained to the General Manager and the Mayor that it was disturbing that 10
days after the meetlng in the Mayor's off~cework continued on the site causing residents of the
Peninsula to wonder what was really going on at Manly Council. Mr Wong responded that the
process was not a simple one because Council was not the certifier. He sa~d:
As you are aware, Council has issued a stop work order on the developer but they have elected not
to comply. The legal process that Councll needs to follow has commenced and staff are working with
our lawyers to determine the what [sic] most appropnate course is. In the meantime, we need to
locate a copy of the Oct 2000 plans.
Mrs Fortescue told him she was not aware 'that there were ever October 2000 plans. She said:

~

.. ...

-.
.

i wonder if the "October" and "November" are typographical errors, which no one has ever picked up

.

-

before. The pians with which Rebecca Leyshan provided us were August 2000. In view of the fad
that we did not meet with Rebecca until January 2001, it would be surprising if she would have
provided us with plans which were not the most recent, bearing in mind that Rebecca went out ofher
way to be helpful. Not only did she spend time with us at Council Chambers but also visited our
apartment to indicate how alignment to No. 28 South Steyne would apply. Alan Friedlalider also
advises that he and Brian saw only the August 2000 plans - not October.

Mrs Fortescue sent another email at 4 39pm on 29 May 2006 suggesting that if what Mr Wong had
said was correct 'obviously there are plans in the Don Fox offlce bearing the date of 10 October
2000 whlch they did not see at any stage Mr Wong responded on 29 May 2006 at 4 45pm.
The Plans in question were prepared by Baka Organic Designs They are the only plans of interest
as they are referenced in the determination of 2001 The other plans could have been "manlpulated
for other purposes. Don Fox Planning was reminded again to look for the document. Once the matter
is on legal footing - wait~ngfor advice at present - we will go through legal discovery to establish the
relevance of the oct [sic] 2000 set of plans.
At the hearing, Mr Pearson gave evidence he never saw the original plans but he knew that
Council had attempted to obtain them from the original architect. He said Council looked at 'all the
people that had involvement and nobody could supply us with the original set of pians umm and
Henry took exception to the developer pulling one over his eyes'. He told us that the plans that
came down from Council did not contain what the developer had agreed with Mr Wong. However,
'they went to an administrative officer unqualified in looking at plans and reading a document, did
everything and sent it out. That process has now changed because of that particular incident'. Mr
Pearson told us that it was his view that Council had made a mistake in relation to the plans.
Ms Finn of Abbott Tout advised Mr Pearson on 30 May 2006 the only course of action open to
Council was to commence class 4 proceedings in respect of the section 96 modif~cationapproval
granted by Council on 5 May 2003. However the Council was unlikely to succeed in having the
structures removed from the roof.
Mr Curulli's lawvers sent a remesentation to Ms Finn on 31 May 2006 that:
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Council issued approval for the development in 2001. This approval included lift access to
the roof area however contained a condition requiring the use of the roof area as a terrace
to be amended to delete that use.
The consent was amended in 2003 by the approval of a sect~on96 application This
approval showed lift access to the roof area with the lift overrun shown at a height of
3950mm above the level of the roof
A construction certificate was issued for the amended plans which included the lift access
to the roof. The CC plan for the roof area shows that the area is to be used for
maintenance only (see attachment A to this report).
The lift and lift overrun have been constructed at a height 3750mm above the level of the
roof some 200mm below the approved height.

A ladder has been installed for access to the roof area in accordance with the approved
plans.
As referred to in the approval and as indicated to your client in correspondence and
conf~rmedby the writer to Ms Finn the roof area will only be used for maintenance.
Planter boxes have been installed in accordance with the approved plans to soften the
impact of the roof area on adjacent properties.
The Notice of Intention to lssue an Order (which we note is dated 10 November 2005)
incorrectly refers to the plans approved in 2001 and not the subsequent plans approved in
2003

_.
-.

'

.

Mr Curulli's lawyers claimed it was difficult to understand Council's position as a number of council
officers that attended the site confirmed that the building was constructed in accordance with the
approval. In the event the matter proceeded to litigation they would tender this letter to the Court on
.~
the issue of costs.
On Council's file was a Notice of Intention to lssue an Order dated 31 May 2006 signed by Mr
Pearson and addressed to Knarf Holdings Pty Limited. He proposed to order the' removal of the
planter boxes, reduction of the height of lift overrun, plant room and void area.
At the hearing Mr Wong was asked why enforcement action was taken If the roof terrace was only
to be used for maintenance. He told us it,was Council's belief that the 2003 approval did not
include any elements above the roof line, other than a small lift overrun. We asked him why the
lawyers did not share Council's view about what had been approved in 2003 and he said 'because
they relied on the stamped plans'. When we asked him why he did not rely on the stamped plans,
he told us 'because I relied on what was applied for' and '...I honestly believed what was applied
for didn't involve the rooftop terrace'.
Mr Wong was asked whether he would agree that an application has no legal weight because it is
the resolution that has the legal status He said.
But you can't get an approval for something you haven't applied for. That was my view. You cannot
obtain an approval for something~youhaven't applied for and that didn't form part of the section 96
application therefore in my view it would have taken them back to the position they were in before the
section 96 was applied, submitted to Council...That was the view I held then and that is still the view I
hold now.
On 1 June 2006 Ms Finn emailed Mr Wong and Mr Pearson repeating her advice that on the
material available and the stamped section 96 plans, the persons entitled to act upon the consent
were in fact building in accordance with approved plans stamped by Council. She expressed
serious concerns about the proposed order and warned of possible costs.
That day, Mr Pearson wrote to Mr Curulli's lawyers responding to their representations of 26 and
31 May 2006. He said:

@NSW
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As 'ndicated by you, Co~ncilalso is of the view tne original Notice had errors and accoroingly has reissued a Notice of lntention on 31 May 2006 (copy enclosed).
Council's position remains as previously advised and considers your client has undertaken works to
the roof area of the aforementioned property that were not part of the original consent.
Argument aside for the moment, if the position is retained that you have expressed in your
correspondence, Council is to issue the Order to your client for what Council considers are noncomplying works to the roof area.
Mr Curulli's lawyers made further representations regarding the second Notice of lntention. They
said.
Development Consent No 468100 issued by Council on 29 Janualy 2001 related to plans prepared by
Baka Organic Design. These plans provided for a lift to all floors of the development including the
roof level. I enclosed a copy of the roof level plan showing the doorway from the lift to that level.
(Refer to attachment B to this report).
The consent required that the approved plans be amended to delete the roof terrace balustrades, the
recreation room and the pergola and to lower the height of the roof over the plant room, lift overrun
and stairs prior to the issue of the Construction Certificate.
On 22 November 2002 and prior to the issuance of the Construction Certificate the Application
lodged with Council a Section 96 Application to modify Development Consent 468100. This
application was accompanied by plans prepared by Geider Architect Group. These plans were
approved by Council on 5 May 2003 and amended the original approved plans. The Section 96 plans
provided for a lift to all floors including the roof level, the height of the lift and overrun being 3950mm
above the roof level.
On 20 January 2004 a Construction Certificate was issued for the development which approved t h
plans approved by Council in the Section 96 Application. Pursuant to Section 80(12) of the
Environmental Planning and Assessment Act the Construction Certificate plans form part of the
deveiopment consent.
.

The lift overrun has been built in accordance with the development consent (being in accordance wlth
the approved Sect~on96lCC plans).
The planter boxes have been constructed in accordance with the development consent (being In
accordance with the section 96lCC plans).
The void arealplant room have been built in accordance with the development consent (being in
accordance with the sect~on96lCC plans)
Ail works have been undertaken subsequent to the issue of a valid Construction Certificate.
In the circumstances we request that Council refrain from issuing an Order as all works have been
undertaken in accordance with Counc~l'sconsent.
The next day, 2 June 2006, Counc~lissued Order No 66106 in exactly the same terms at the Notice
of lntention However, the wording in the attached Schedule of Works was changed from that in the
Schedule of Works attached to the Notlce of lntention to
The roof terrace lift overrun is excessive in height and obscures the views from adjoining properties
by extending excessively at 3.95 metres and requires to be reduced significantly.
The planter boxes constructed to the side boundary and rear of the roof terrace area is excessive
and not in accordance with Council consent and requires to be reduced in accordance with
drawinglplan Nos 1115 to 15/15 in accordance with Development Consent No. 468100.
The voidlplant is excessive in its bulk and height and not in accordance with Development Consent
No 468100, condition 4.
Handwritten notes on the ,Mayor's copy of the order that we found on the file were that the
Schedule of Works was a 'bit wishy-washy'. He asked 'significantly means what?' and stated that
the last item should have included the requirement to remove the void and plant room but it was
omitted.
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At the hearing, Mr Pearson was asked whether errors in Notices of lntention and Orders were
common at Manly Council. He advised us that he did not make errors in these documents. He
considered he was careful in their drafting. Mr Wong was also asked about whether there were
errors in Notices of lntention and he gave evidence he thought it was the template the Council staff
were using and said 'they're careless'.
In his submission on the draft document, Mr Wong said: 'Because time was of the essence, in
haste, errors were made which caused delays'.
Mr Pearson gave evidence he had issued an Order two days after issuing a Notice of lntention
under the direction of the General Manager. He said he was not comfortable with doing it but 'that's
the direction I was given'. When he was asked why Council did not allow the 14.days as specified
in the Notice for representations to be made, Mr Pearson said the General Manager 'wanted
Council to get into the Land & Environment Court as soon as possible to defend our position'.
Mr Wong was asked why Council had issued the Order two days after the Notice of lntention. He
gave evidence that it was plain, to the Council the applicant was not going to comply with the
Notice. Mr Wong also told us that at the time the work was progressing and there was an 'intensive
effort trying to stop the work'. He said Council judged at the time that unless they were able to stop
the work. then it would progress to an advanced stage.
In his submission on the draft document, Mr Wong said:
Once Mr Curulli advised that he had no intention of complying with the Notice, Council took that as
his response to the Not~ceof lntent~onto issue an Order. But Counc~lwas wrong. Councll should
have wa~tedfor at least the prescr~bedperiod, but Mr Pearson, who worked in this area every day,
did not advise to the contrary. If he had, council would have waited
Mr Wong gave evidence that he also had doubts in his mind whether Ms Finn had all the
information she needed for the opinion she had provided to Council. In his submission on the draft
document, Mr Wong clarified that:
To my mind, an applicant simply could not get consent for something they have not applied for
Besides, as we still had not located all the necessary documents, how could anyone make an
objective assessment of the facts involved.
Mr Wong was questioned about the supervisory arrangements for Mr Pearson in relation to taking
legal actlon. He gave evidence Mr Pearson answered to the divisional manager of the
environmental services area. When he was asked whether Mr Pearson worked directly to him for
some matters, he said 'Umm he could've done on occasions but not usually, no'. He said he 'acts
independently in relation to ... notices and orders ... and so he does work autonomously in that
sense' Mr Wong said that Mr Pearson would seek advice directly from him according to his own
judgment He would 'just ah out of courtesy ask me what I think about certain thlngs but not, but not
generally no'. As stated previously, there was no evidence that the Director of the Environmental
Services Division was lnvolved in thls matter.
In his submission on the draft document, Mr Wong said that Mr Pearson had access to an in-house
consulting lawyer who attended Council weekly to provide advice to staff to assist with the
preparation of notices and orders.
Mr Curulli subsequently lodged three appeals with the Land and Environment Court against the
Order During thls time, the General Manager was still trying to obtain copies of plans approved on
29 January 200f The Council was advised that Don Fox Planning did not hold a copy of the 2001
plans approved by Council. The only plan that they held was an A4 copy of sheets 2115-15115
which had been coloured up. Mr Curulli's lawyers also adv~sedthat he did not hold a copy of the
2001 approved plans.
Mrs Fortescue met with the Mayor in his ofice on 9 June 2006. She gave a copy of the typed notes
she took for her d~scussionto the Mayor The notes said she understood that Council's lawyers
were briefing Malcolm Craig QC that day and there were no plans. She asked about the procedure
once the Council had the QC's opinion and who was consulted as to whether Council proceeds.
She asked whether it came before Councillors at a Council meeting not open to the public. She
also stated what she wanted the Council to do.
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After the meeting, Mrs Fortescue emailed the Mayor referring to Council's battles in the Land and
Environment Court. She said she had been involved in four cases and that only in one did she
consider Council was well represented by their legal team. The current matter presented Council
with a major battle to uphold its planning regulations. It was 'an instance where the developer has
tried by confusion to eliminate the conditions set by Manly Council and Manly Councillors in the
original DA in January 2001.
Councillor Heasman contacted Mr Wong about a ratepayer calling her about the development at
30-32 South Steyne It was her understanding the council had issued a stop work order in relation
to illegal development. The ratepayer understood that it would be coming up to Counc~lon 13 June.
She advised him it was not on the Councillors' agenda. She wanted Mr Wong to fill her In as the
ratepayer had invited her to have a look at his apartment in the Peninsula bullding the next day. Mr
Wong told Councillor Heasman the DA was approved by Council in 2001 and the conditions limited
the extent of the proposed work on the roof top He sa~d:
Th~swe belleve the applicant is not compliant of. This is therefore a compliance matter and ct 1s being
managed by staff in the normal course of their work, as such, the matter is not one for going up to
council. By all means have a look at it if you have the time. You need to be cautious w~thyour
comments though The stop work order is being challenged by the applicant in the L&E Court.
Councillor Heasman responded:
Thanks Henry - I did try to convince Dr Galiatti that it was my understanding that these matters did
not come to Council but were handled by the staff but he assured me that it would be brought to
Council tonight. Anyway I will have a look if he still wishes me too [sic] - I do understand re my
comments.
~.

.

~

Councillor Heasman then emailed Dr Gallatti and told him Mr Wong advised her there was no late ..~
item coming to Council that night. The site was subject to a stop work order which would go
through the normal stages of being processed. She understood the applicant was challenging the-.
stop work order in the Court. She would visit his apartment at 1.30pm that day.
~

~

..

:

Mrs Fortescue emailed Mr Wong on 16 June asking for an update because the work continued on
.~the roof. Mr Wong told her the matter had been referred for QCISC advice and the matter was
listed for hearing on 1 1 July. The solicitors for the applicant advised they did not have a copy of the
.
November 2000 plan and he was meeting with lawyers next week to get briefed for the hearing.
Mrs Fortescue suggested to Mr Wong there may never have been any November 2000 plans and
in fact the plans he was claiming were missing were the August 2000 plans. She said:
The one aspect of this matter is how co-operative Rebecca Leysham [sic] was when we were in
touch with her, once we were aware of the DA in December 2000, and when provid~ngus with plans,
I doubt she would not have prov~dedus w~thcorrect ones.
Mrs Fortescue made further comments about the consent and works and advised they had
prepared a disc [sic] showing photos of the building in Its original state and since this new
construct~onhad taken place.
That afternoon, Mr Malcolm Craig QC faxed advice for Abbott Tout regarding the likelihood of
Council being successful in issuing an order from the removal of structures on the roof top. He
concluded there was no bass to Issue the order nor was there anything apparent that the 2001
consent or the 2003 modification was infected by legal error. There was no remedy available to
Council by way of breach of the Act as he did not discern any breach.
The next day Mrs Fortescue forwarded more photographs of the rooftop construction to Mr Wong
On 23 June 2006,Council's lawyers offered to mediate as there were some illegal structures on the
rooflop of concern. There was a plant room on level 4, there was no wall between the plant room
and the void as shown on the plan, a wall had been constructed between the corner of the Icft well
and the corner of the sta~rwellon level 4, the plant room and void were constructed to a height in
excess of RL22.280.Mr Curulli's lawyers responded on 26 June 2006 denying there were any
illegal structures and advising that the construction of the wall between the plant room and void had
not yet commenced They also advised there was no utility in mediation
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That day Ms Finn faxed Mr Pearson enclosing a copy of the Statement of Issues Sewed upon them
and asked him to note the issue of the validity of the Notice was raised. She suggested Council
should revoke the orders as quickly as possible. On 27 June 2006, she repeated the advice to
withdraw the Order as soon as posstble. She also wrote to Mr Curulli's lawyers repeating the offer
of mediation and enclosed photographs of a concrete awning constructed projecting from the roof
of the plant room on the roof level and a wall had been constructed between the northernmost
corner of the lift well and the northernmost corner of the stairwell on the roof level. She asked for a
survey of the height of the void and plant room.
Mrs Fortescue sent Mr Wong more photographs and commentary. On 3 July 2006, Ms Finn sent a
letter by fax addressed to both Mr Pearson and Mr Wong in response to the photographs from Mrs
Fortescue. She said she agreed the building in its present state was not visually pleasing.
However, ill her opinion the approval of the lift overrun in excess of height controls while
regrettable could not be regarded as a precedent. She noted the Peninsula building was
substantially in excess of current height controls. But this did not mean that all sites would be
permitted to have buildings to the height of the lift overrun or that any lift overruns would be
approved to be erected to the height of the one currently under construction. She said 'The fact
remains that the lift overrun, and planter boxes and void and plant room have been approved
pursuant to the section 96 modification'. She reiterated that what had been constructed 'to the state
of current knowledge has been approved by Council'. She confirmed it was their opinion the Order
should be withdrawn before further expense was incurred by Council. In his submission on the draft
document, Mr Wong claimed that he had no record of receiving this advice.
On 7 July 2006, Mrs Fortescue sent photographs of the work being constructed on the roof to
Henry Wong with a copy to the Mayor. The Mayor emailed Mr Wong about the photographs and
asked for an update for Councillors on the matter. He sa~d'It seems that work cont~nuesdespite it
being before the Court which may only make [sic] all the harder when rectification is ordered It
must be harrowing for the nerghbours and Iwould l ~ k ea speedy conclusion.'
On 7 July 2006 at 5.10pm, Ms Finn sent an email to Mr Wong and Mr Pearson advising that the
applicant had challenged the order on the basis as set out in the Statement of Issues, i.e. the Or'der
- w a s invalid as insufficient time was given to provide submissions in response to the Notice of
.
. Intention. She said it was beyond doubt that this was correct and the Order would fail. She said the
court would not even get to the issue of which were the relevant plans. She told him that the Order
must be withdrawn 'forthwith', prior to 11 July and both she and Dick Graham were in agreement
~~...
with this advice.
Councillor Heasman emailed Mr Wong at 1.20pm on Saturday 6 July 2006 about complaints from
the residents who had lost their view of Manly beach. She said she told them to be patient with the
process and that 'Council has it in hand but has anything happened since we spoke about it at
dinner a few Monday's ago'.

-

At 4.07am on Sunday 9 July 2006, Mr Wong sent a 'Pnvate Briefing' to Councillors. He pasted into
the email a copy of Ms Finn's email to him of 7 July 2006 regard~ngw~thdrawalof the Order. This
briefing sa~dthat until he received advice from Council's sol~c~tors
he thought the conduct of the
case was tracking well However, he had since learned the applicant planned to challenge the
order on the basis that it was invalid because insufficient time had been given to prov~de
submissions in response to the Notice of Intention. Council was told that the Order must be
withdrawn immediately and prior to the hearing schedule for 11 July 2006.
Mr Wong went on to advise Counc~llorsthat 'the Notice in question was issued as an Urgency
Notice in mid-May following the refusal of the applicant to honour their oral undertaking to Council
that no further work would be progressed until the PCA certification was resolved ' He said he had
not spoken to Ms Finn but it appeared that Council might have erred in not giving sufficient time to
the applicant to respond before the Order was issued. He assumed that she was correct in her
advice. He further advised Councillors:
On the issue of the non-compliances, Council's position remalns unchanged This is, the applicant is
not building in accordance with the approved plan granted by Counc~iin January 2001 In that
approval, the roof top may be access [sic] for maintenance reasons only and via a step ladder, and
the plant room, lifl over-run and needed to be lowered [sic]. Once I have met w~thMark Pearson on
Monday, Iwill further advise you on Council's legal options
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At 9.02am Councillor Heasman emailed Mr Wong asking whether Council started the process
again and whether this was the reason the owner was continutng work. She asked at which stage
Council intended to advise the objectors about the confidential information he had provided to
Councillors.
At 10.36am, Mr Wong sent another email to all Councillors regarding his briefing sent out earlier
that morning He said he had had a rethink and 'The Issue of insufficient timing for the Notice is
really a relative issue and might not be legally mater~al'.He claimed the facts in the case were that
Council initiated the Order after the applicant advised me in a telephone conversation that he had no
intention to abide by the terms of the Notice and that advice was the trigger for the Order. That is, the
Order was issued after the applicant had communicated their intention not to comply with the Notice.
This is an important legal point and I will need to put to the lawyer for Council. As such, Iwill need to
discuss the matter with Abbott Tout on Monday before we know what our position is. In the meantime
the briefing i provided to you is privileged because the basis for it came from a lawyerlclient
communication.
With his submission on the draft document, Mr Wong provided a copy of an email that had been
kept in his personal email system and was not on Council's file. This email was sent at 4.45am on
10 July 2006 to Ms Finn. It referred to her advice of 7 July 2006 and he said, 'I am not sure what
the basis for the opinion was, and it would be helpful if you could give me a call ... to discuss the
matter.'

a

Ms Finn phoned Mr Wong that morning and then sent an urgent fax to him enclosing copy of
Malcolm Craig's advice of 16 June 2006. She drew the General Manager's attention to the opinion
that there was no basis upon which to have issued an Order because there was no breach of the
Act. The works carried out were the same as had been approved by Council on 5 May 2003. The
Council was further advised that the appeal was indefensible and that it was highly likely Council
would be required to pay the applicant's costs. That day Mr Pearson wrote to Mr Nick Curulli and
Mrs Marie Curulli to advise them the Order had been revoked.
.

~

~. ..

.

At 6.06pm on 10 July 2006, Mr Wong emailed Councillors and the Mayor to inform them:
I withdrew the Order served on the applicant on 2/6/06 due to the high likelihood that the Court would
disallowed [sic] it on Procedural Fairness grounds, principally because the Order was issued prior to
expiration of the response period for the Notice. This is notwithstanding that the applicant had
indicated to council that he had no intention of complying with the terms of the Notice before the
Order was issued. Further, I was advised that should council continued [sic] with the matter to a
hearing and then fail, then Council's legal position would be significantly weaker if the applicant were
to resist a fresh Order. A new Notice will be issued on the applicant in due course as the non
compliances, in our view, are incontrovertible.
At 6.08pm on 10 July 2006, Mr Wong sent Ms Finn an email advising her that Mr Pearson had
been asked to Issue a new Not~ceas per their early discussion. There was no record of thls
discussion kept by Mr Wong.
Mrs Fortescue reported to the Peninsula Owners Corporation members that Mr Wong phoned her
about the withdrawal of the Order and 'he sounded quite agitated and aggressive' in that phone
call. He told her that a new Notice and Order process would start and they would be advised when
this had occurred There was no record of the General Manager's conversation with Mrs Fortescue
on Counc~l'sfiles.
At 6.43pm Mr Wong emailed Mrs ~ortescueand confirmed he withdrew the Order on the advice of
their lawyers. He said it'was because of the high likelihood that the Court would disallow it on
procedural fairness grounds. The email continued with the same explanation as provided to all
Councillors. He added
I am so vely sorry that in our good faith attempt to halt progress on the building work, we got
ourselves into this frustrating legal development all because of a "failing" in the process we
undertook. We sincerely apologise for the disappointment this must causing [sic} you. However, in
the interest of future legal certainty, I have no other options than to start the "Notice and Order"
process again. A new Notice will be issued on the applicant in due course and I undertake to advise
you when we have done so. I would appreciate that you inform the Owners Corporation accordingly.
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At 6.57pm Councillor Heasman emailed Mr Wong that she was concerned that for some reasons
the steps Council would normally take were not taken. She asked whether this was a failure of their
normal process. As far as she was concerned th~swas the first time that they had failed at such an
early stage. She was not looking to blame anyone but she wanted to make sure it did not happen
again.
At 7.34pm Mr Wong emailed Councillor Heasman and copied it to all Councillors that normally
Council would have applied to the Court for an injunction 'but because no one could locate the year
2000 approved plans to place before the Court, the only course of action openend [sic] to us was
the issuing of a Notice etc.' He further claimed:
The "failing" was not in the form of the Notice or Order we setviced [sic], but was in our reliance on
the applicant saying (oral and written) to us that they did not intend to comply with the terms of the
Notice. That to us was sufficient a trigger for the issuing of the Order. In hindsight we should have
waited for expiration of the Notice Period before we did so. But then again, work was progressing on
the site rapidly and the Peninsula residents were emailing me every day. These had added a great
deal more urgency to the atmosphere and any delays were also viewed with suspicion -you know
how it is.
In other "normal" cases, a Notice would run its full course and upon Council not receiving a reply
(usually the case) or more commonly, inaction on the applicant's part to rectify the work at the end of
the Notice period, an Order would be issued thereafter. In this case however, they came back and
told us to take a jump on the day that we issued the Notice, so we proceeded to issue the Order 2
days later.
After the Mayor learned of the withdrawal of the Order, his personal assistant phoned Mrs
Fortescue and arranged for the Mayor to come to the Fortescue's apartment on Tuesday. 1 1 July
2006, for a personal meeting with the Peninsula Owners Corporation.

.. . . ~ ~

. .

At the hearing, Mr Wong was shown his emails of 29 May and 9 July 2006 regarding discussions
with lawyers and asked him whether he still maintained he was not involved in decisions with
regard to legal action. He gave evidence that he was not involved in briefing lawyers because he
w a s not the one issuing the notices or orders but that did not mean he was not involved in
discussing matters with lawyers. He claimed the briefing was not a briefing to instruct but 'a brief in
relation to understanding what the situation was, whether, whether or not Council has certain
grounds for, for taking action'. Mr Wong gave evidence he did not keep any records of his
conversations with Abbott Tout.
In his submission on the draft document, Mr Wong said; 'I rarely ever speak to lawyers on
compliance issues. And even if I did speak to lawyers, I have no reasons to instruct them. That was
the job of the staff.' H e also claimed that facts in the previous paragraph were 'quoted out of
context' from his evidence recorded on pages 52, 54, 55 and 66 of 79 of the transcript of 12
September 2008.
A review of the transcripts of the hearing on 12 September 2008 confirmed that the paragraph was
based on page 3 to 10 of 79 of the transcript and earlier evidence on the same day (transcript
pages 50-59 of 74) where Mr Wong was questioned about his role in decision-making when
Council became involved in litigation. M i Wong denied that he was involved in making the decision
to proceed with legal action and said it was Mr Pearson who decided. Further documents in the
form of his emails of 29 May and 9 July 2006 were shown to him and he was asked to explain his
involvement in briefing lawyers.
Mr Wong was asked whether he had prepared a briefing to Council on the conduct of the litigation
and he said he would have provided an oral briefing as he does on every Monday night after dinner
for 10 minutes when there is an opportunity for Councillors to ask him any question. He gave
evidence there were no records of those briefings and the matters discussed were generally not of
great import that needed to be followed up.
The Mayor told the members of the Peninsula Owners Corporation at the meeting in Mrs
Fortescue's apartment on 11 July 2006 that the Order had been withdrawn and they should seek
their own legal advice. They told him Mr Wong had advised them a further Order would be issued
to which the Mayor replied 'this was not his understanding of the position'. Mrs Fortescue told us
that they suspected it was at this time certain officers in Council were aware that the conditions of
original consent were not enforceable.

~ N S Ombudsman
W

3 September 2010

111

Manly Counc~ilnvestlgatlon
Final Report

That same day, the Mayor wrote a letter to the General Manager about Council's handllng of the
development application 468100 He said he had been reviewing hls file and there were several
questions that he wanted clar~fied:

1 When consent was issued on January 29Ih 2001 once of the conditions was that structures on the
roof were to be "minimal'. What did Council mean by that and what was the expectation?
2. How does one account for the inadequacy of Council records in this case? There is apparently no
record of the approved plans. Have they been removed and, if so, who would be held responsible?
Does this represent a failure of "best practice"?
3. How do you account for the fact that numerous letters and emails sent by the Objectors weff
never acknowledged or responded to? For instance, following the Council LUM Meeting of May 5 ,
2003 residents raised the issue of uncertainties or inaccuracies in the official Council Minutes by way
of a letter dated May 12Ih 2003 and an email of May 27Ih 2003. They are yet to receive an official
response. The residents nearby have been fastidious in their watching brief on this development but
have been repeatedly ignored in their submissions.
4. What happened in terms of "negotiations" around the months of April and May 2003 and the
compilation of the so-called "late report"?

5. What was Council's understanding or interpretation of the Curulli letter of April 7th 2003 which
contained the statement "we would like to delete the roof terrace"? What was Council's response in
terms of seeking clarification? Did this lead to the provision of advice to objectors that there would
"only be plant rooms iefl?
6. The buildings on the roof as currently constructed appear to breach our Development Controlpian,
our height restrictions, our view sharing policy and privacy provisions. Is this the case?
7. What act~ondoes Councii intend to take against the private certifier?
8. Are you confident that our legal team is sufficiently familiar with the issues, has consulted
sufficiently with the objectors and that they can mount the best case on behalf of Council and the
community?
I would appreciate a written response to these enqu~riesonce the matters raised have been
investigated.
On 11 July 2006, Mr Pearson issued a Notice of lntent~onto lssue an Order to Knarf Holding Pty
Ltd The terms of the proposed Order were.

1. The planter boxes have been constructed in excessive height and are to be reduced to a
maximum height of 700mm in accordance with the section 96 consent dated 5 May 2003;
2. The soiid brick wall constructed between the roof top stairwell situated to the northern area of the
premises and adjoins the lifl overrun is required to be removed in its entirety,
3. Construction of the of the [sic] solid brick wall separating the void area and plant room is required
to be completed in accordance with the approved consent;

4. The door opening from the stairwell to the plant room is requ~redto be brlcked soiid;
5. The overhandlsolid brick rooflawning structure attached to the plant room and that is situated to
the east of the premises 1s required to be removed in its entirety.

Mr Pearson issued another Notice of Intention to lssue an Order to Mr Nick Curulli at his home
address on 14 July 2006. The terms of the proposed Order were:
1. The lifl overrun is required to be reduced to a height that is within the permissible level no greater
than the top of the plant room and that compiles with the original consent by Councll dated 29
January 2001.
2 The Planter boxes to the roof terrace are to be removed completely.
3. The void area and plant room are to be reduced in height and bulk to reduce the visual amenity of
the neiahbourina uropertv by an amount that is to satisfaction of Councll.
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The Council proposed to specify a period 28 days from the date of service for the orders to be fully
complied with. Representations were to be made to Mr Pearson with 14 days from the date of the
Notice of lntention.
Mr Wong wrote to the Mayor in response to his questions on 17 July 2006:
1. Although the Council was not specific in its articulation on the question of what height(s) above the
roof terrace the plant room and lift over-run would be acceptable, the report did give an insight into
what staff had in mind (1.4m for the lift over-run and 2.1 for the plant room). Unfortunately, these did
not form a part of the final resolution.
2. Theft of plans from files is the most likely explanation for the missing plans.
3. The standard practice of communicating with objectors and applicant was followed. As far as

emails are concerned, I have no record that they were not responded to. However, I understand that
that was the allegation. Again, the Council resolution on the matter stands alone.
4. For the period in question, there is no evidence of negotiation involving staff of the council
regarding the DA. That does not mean that Councillors and the applicant were not involved in
negotiation.
5. As the request clearly stated, the roof terrace was removed from the s.96 application. The effect of

the removal of this from the appl:cafionwas that the approval granted in 2001 stands unchanged.
6. If there was a breach, then that should have been dealt with at the time of the original application.
7. Any action against the PCA will need to wait until we have dealt with the Notices etc.

8. Abbott Tout are familiar with the law on the issue and are thorough with the facts of the case. I
am however, contemplating briefing another firm of lawyers to handle the matter. [Emphasis added] -

On 19 July 2006, Mr Dick Graham, partner at Abbott Tout wrote to Mr Wong about the further
Notices of lntention to Issue an Order. He said '
-. ~~.

We understand from Mrs Finn that Mr Pearson has been directed to issue a Notice of lntention to
the owners ... on the basis that those structures have been erected othelwise than in accordance
with any consent granted by Council. As you are aware from the advice of Mr Malcolm Craig QC and
at the conference held here at Abbott Tout in relation to the earlier Notice of lntention, any orders
issued by Council requiring compliance with the 2001 consent cannot be sustained. [Emphasis
added]
It is clear from advice by Mt Craig and as discussed in conference, from an inspection of Council's
files that the structures that have been erected on the roof of the subject premises have been
approved by Council pursuant to the Section 96 Modification Application submitted for same. We
hold grave concerns in respect of the matter and particularly In circumstances where the
earlier orders in the same terms were withdrawnby Council. [Emphasis added]
If a final order is issued by Council in the same terms and an appeal is Rled by the applicant (and
such an appeal would seem to be a very high probability) there is no basis upon which the orders
could be defended and Council is likely to be ordered to pay the applicant's costs on an indemnity
basis. [Emphasis added]
On 26 July 2006, the Council entered into consent orders at the Court to pay $10,000 costs to the
applicant regarding the withdrawn order.
At the hearing, Mr Wong was questioned about why he did not accept the adv~ceof Ms Finn from
Abbott Tout. He gave evidence that the Peninsula Owners Corporation was very concerned and he
believed he had an obligation to stakeholders. In addition Council had an obligat~on'to protect the
integrity of the approval which I understand and believed and still to this day believe that the, that it
didn't involve the rooftop'. He said he was surprised by Ms Finn's opinion and was concerned she
might not have had all the facts. These facts were the plans from OctoberlNovember 2000 and that
he was still looking for them. When Mr Wong was asked why Council did not provide Ms Finn, or
another lawyer with all the facts, Mr Wong s a ~ dhe was still looking for the 2000 plans

In his submission on the draft document, Mr Wong said:
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We were still trying to locate tiles and drawings, and given my belief that Council was incapable of
approving something that was not applied for. I was uncertain as to whether the people giving the
advice were fully aware of ail the facts.
A meeting between the Mayor, Mr Wong and eight members of the Peninsula Owner Corporation
was held on 3 August 2006. Mrs Fortescue provided notes of the discussion which included:
e

Henry Wong explained why the first NoticelOrder was defective. Council issued a notice to
stop work in June. Owners advised via their legal firm that they would appeal the Notice.
On advice from Council's legal firm, who believed the Order may be faulty in that not
sufficient time had been given, Council withdrew the Notice.
Manly Council has now appointed a new legal firm, Pike Pike and Fenwick who are drafting
a new Order.
The new Notice will cover three areas of non-compliance: applicant did not comply wlth
original consent, non-compliance with conditions approved in section 96 modiftcatlon, the
manner in which the site was managed.

.
0

.

One difficulty had been the loss of the original approved plans dated October 2000. The
Peninsula had always worked off plans dated August 2000.
PCA was given documents by applicant, not by council. The PCA works on council
approval letter. Research will be required as to the exact date PCA became involved in the
project. It may have been as early as 2002 at the time of lodging the section 96.
Henry Wong explained that Council did not have the power to amend section 96
modifications, only has the power to accept or reject them. The only section 96
modification given consent to by Council was for the alignment of the building at the rear to
33 South Steyne. It follows therefore that the conditions relating to the roof structures were
as for consent issued 29 January 2001. This allowed only for plant room and lift overrun of
minimal size and entry to the roof by ladder, for use by maintenance personnel only.

~

.

Pike Pike and Fenwick will argue that the rooftop is a non-habitable area and therefore no
tiles, planter boxes, etc should be constructed and the original conditions in the DA468100
consent relating to the plant room and lift overrun etc be complied with.

.~
. .

A new legal firm had been appointed and there may be a delay in obtaining details of the
new NoticelOrder. However, Henry Wong would adv~sewhat arrangements he had made
for them to be advised.
The Mayor's notes of the meeting included:
Explanation given for non-validity of order.
New notices issued in several parts although lawyers were somewhat circumspect
Council has briefed new lawyers, Pike Plke and Fenwick.
e

The original approval plans are not available.

-

Pentnsula keen to have Alan Frtedlander and barrister to work with Council's lawyers.

.

Gerry McMahon stated clearly that they wish to work with the Council (not against).

Late in August. Mrs Fortescue emailed Mr Wong asking whether there had been any progress as
painting of the structures on the roof was proceedrng. Mr Wong responded they 'were on schedule
with the matter The applicant probably won't have a good weekend as a result'
On 1 Seotember 2006. Mrs Fortescue emailed Mr Wong for another update. He responded that the
meet:ng'wenr well wirh the Council's new oarrister, Ms ~ a n o r a
He was requested to meet
wth them on Monday to prepare his statement
for
the
case.
With;n
the
hour
Mrs Fortescue
emaile0
.. ..
- . -.

in.

-c
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members of the Peninsula Owners Corporation executive about Mr Wong's planned meeting with
the barrister. She claimed it was as well they had extensive emails exchanged with the PCA which
would be an important part of the evidence because she believed he had woken up to the fact that
the roof structures were not as per conditions of consent and there was a problem. She said, 'It is a
slow process but you can rest assured that I will keep in touch with Henry. Without Henry Wong's
co-operation it would have been a far more difficult situation.'
Pike Pike and Fenwick received an expert opinion from the Manager Development Control at
another Sydney Council on 1 September 2006 about the effect of the construction certificate issued
by the PCA, the extent of an accredited certifier's discretion, the differences between council's
consent and the construction certificate. His conclusion was the roof structure as approved by the
PCA was not inconsistent with the amended consent, the only defect in the issue of the
construction certificate in terms of clause 145 and 146 of the Environmental Planning and
Assessment Regulation 2000 were related to glass block windows and other aspects of the
building but not the roof structures. He said he 'could not provide any opinion evidence that would
disclose Wednesbury unreasonableness in relation to the building elements including the roof
structure or lift overrun'. He also thought a com.plaint to the Building Professionals Board on the
roof structures would fail.
Mr Wong emailed Mrs Fortescue about his meeting with Ms Sandra Duggan of counsel. He said:
I met with council's barrister on Monday morning to go over the facts of the case. The Barrister had
the opportunity to review the materials in the brief provided by Pike Pike and Fenwick on the case,
including an expert statement from an independent PCA before I met with her. The barrister advised.
us that council's prospects of getting a positive result from the court were doubtful. While not
discounting that jurisdiction completely, both PPF and the Barrister~suggestedthat there might-be a ..
case for cause of action in deceptive conduct under the Trade Practices Act. I am preparing a
statement for the barrister to review. A statement, yet to be prepared, from the DA assessing officer, ..
Mr Christmas, who is recovering from a recent operation, will also be necessary. I am really s o r j
about the roller coaster ride involved, but be assured that council is determined to use all necessarylegal means to deal with the applicant. I am finding the law on this issue somewhat frustrating at the
moment.

'

''

.
.

Pike Pike and Fenwick asked for statements from Mr Wong and Mr Christmas about events in April
2003. On 19 September 2006 Mr Pearson sent the following advice to Council's lawyers:

~.

-

Henry, Paul and I had a lengthy discussion yesterday regarding the events of the said property and
to cast, our minds to any and all the meetings with Mr Curulii or other persons involved with the
property. Henry distinctly recalls that at his meeting with Mr Curulli on 7 April 2003, Henry went
through with Curuill the dot points contained In Mr Christmas memo dated 10 March 2003, which
dealt with specific issues relating to deletion of the rooftop terrace. Therefore, it is without doubt that
Mr Curuili was fully aware of what was required to be removed from the terrace, as indicated in
Paul's memo. If you need any further information or clarification please let me know.

On 26 September 2006, members of the Peninsula owners Corporation exchanged emails about
advice from Pike Pike and Fenwick that Council should not continue any action against the
developer. They were concerned that 'was contrary to the signals we have beenlare receiving, from
Henry Wong that he is determined to proceed'. They had been told that the Owners Corporation
would be better to commence action. They would be reluctant to do this because of the costs. It
was unclear why the Council's case was weak but might have had to do with Council's approved
plans. One member said they 'must persuade the Council that, if they do not take action, the
Owners will sue the council for negligence'. This member suggested they set up a meeting with the
General Manager and the Mayor to express their concern and frustration about the apparent failure
of the Council to take action. Mrs Fortescue emailed Mr Wong the next day suggesting 12 October
2006 for a meeting.
Pike Pike and Fenwick forwarded Ms Duggan's legal opinion to Mr Wong. They told him they had
fully explored the prospects of commencing an action in the Land and Environment Court to
challenge the development. They could see no prospect of an action in that Court as Council had
been advised previously. They had considered alternative courses of action including action based
on misleading and deceptive conduct under section 52 of the Trade Practices legislation.
Ms Duggan's legal opinion about likely action under the Trade Practices Act was that, even taken
at its highest. Mr Curulli's representation was incapable of comprising misleading or deceptive
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conduct within the meaning of the Act What any person said prior to or during the assessment of a
development application IS independent of the process of assessment. The Council's assessment
of the application was an exercise of a statutory power based on the material presented to it. If it
was Counc~l'sunderstanding that deletion of the roof terrace also included deletion of further works
on the roof, then it was incumbent upon the Council to ensure that the consent reflected the
constraint as to the roof structures.
When members of the Peninsula Owners Corporation were advised legal action was unl~kelyto
succeed, they demanded a meeting with the General Manager. Mr Wong emailed Mr Pearson that
he needed an answer immediately. So two days later Council arranged through Pike Pike and
Fenwick for barrister Robert Montgomery to receive a brief on the case to be ready for a meeting at
4pm on 11 October 2006 There were no notes on Council's f~lesabout this meeting during our
inquiries. However, on 14 October 2008 Mr Wong provided notes of the meeting in which Mr
Montgomery gave Council advice not to proceed as there was no reasonable prospect of success.
The notes of meeting recorded that Mr Pearson advised Mr Montgomery he 'had told Henry from
day one there is no case but Henry feels we have been hard done by'.
On 12 October 2006, the Mayor, Mr Wong and Mr Pearson met with representatives of the
Pen~nsulaOwners Corporatlon and their lawyer. The Mayor's notes of the meeting included:
Council was having problems with finding lawyers prepared to take a case.
Barristers are going to take it up in the Fed C
Problems lie in the way the consent was issu
The section 96 approval reflects what has no
Owners keen to pursue action in Land and Environment Court (? Could be joined)
Council agreed to proceed in Land Environment Court but there should be a meeting with Malcolm
Cra~glater.
Also Owners Corp to see Barrister's advice.
On 25 October 2006, the Chairman of the Peninsula Owners Corporation sent an emall to Mr
Wong attaching a copy of their lawyer's review of the various legal and other opinions obtained by
the Council. He recommended that Council should seek a further opinion from Mr John McKenzle
of counsel as to whether the construction certificate was inconsistent with the requirements of
conditions 2, 3 and 4 of the consent. Mr McKenzie had already been briefed for them and was well
aware of the background to the matters, having already given some consideration to the
implications of conditions 2, 3 and 4 of the consent. This email was also sent to the Mayor with the
recommendations from the Owners Corporatlon that Council obtain an opinlon from Mr McKenzie.
On 31 October 2006, the Mayor, Mr Wong and Mr Pearson met with members of the Peninsula
Owners Corporation and their lawyer at Counc~lChambers. The Mayor's notes included:
Owners have received advice from John McKenzie.
Councll is w~llingto meet w~thhim and br~efhim.
There may be problems with the delays in tak~ngaction.
Alan Friedlander will brief McKenzie (He would not be able to act for owners in future if there is a
d~sputebetween owners and Council )
Order may or may not be issued depending on legal tactics.
At 6.57pm Mr Alan Friedlander sent an email to the Peninsula Owners Corporation representatives
that as a result of the meeting with the Mayor, Mr Wong and Mr Pearson, he had ceased to act for
the Peninsula Owners Corporat~onin relation to the matter and would be instructed by Manly
Councll initially to brief Mr John McKenzie of counsel to adv~se.
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On 15 December 2006, Mrs Fortescue sent an email to Mr Wong about the work on the roof top
including the planting of Cyprus pines in the planter boxes. Mr Wong referred the email to Mr
Pearson for action.
On 22 December 2006 Mr McKenzie's legal opinion was provided to Council. Mr McKenzie had
requested Council to provide the plans referred to in condition 1 of the consent of 29 January 2001.
However, these were not able to be provided.
Mr McKenzie's views were that the conditions did not delete the roof terrace in clear terms as
recommended in the officer's report. In the wording of condition 2, there was no comma between
the word 'terrace' and the word 'balustrades' It reads 'the roof terrace balustrades, recreation room
and pergola are to be deleted from the plans . .' He concluded that Counc~lofficer, Mr Christmas,
in his discussrons with Mr Curulli on 10 March 2003 seemed to have assumed that it was deleted.
Mr McKenzie also concluded there were difficulties proving the primacy or otherwise of conditions
2. 3 and 4 because the October 2000 Baka drawings that underpinned the original condition 1 were
not available even though they should be permanently in the consent register. The dates of Gelder
drawings that were referred to in the modified condition 1 were not the same as those referred to in
the certifier's certificate or made available to him or his instructing solicitors. There appeared to be
no amended plans as required by conditions 2, 3 and 4 of the original consent. He said he could
not advise whether the Council had a case or even a weak one until the Council's. correspondence
and other communications with the certifier were examined. He told the Council the plantings of the
lilly pilly trees could not be restrained but Council should write asking for their removal and
indicating what action it would take, in default, to have them removed, as it may be advised.
On Boxing Day 2006 at 9.37am Mr Pearson advised Mr Friedlander that he would look at ~r .:
McKenzie's advice, speak with the General Manager and then provide information. He would also
provide a report to the General Managerand him with regards to Council's actions on the trees and - - ~
a void wall that has not been completed.
On New Year's Day 2007, Mrs ~odescuesent an email to Mr Wong with a copy of the Mayor at
4.01pm about a ventilation stack on roof. At 7.11pm Mr Wong referred that email to Mr Pearson
. requiring him to inspect the site and add the following issue to the statement if there was a breach.

.
;
'

Mr Pearson wrote to Mr Curulli on 11 January about the unauthorised plantings to roof level. He
said the trees were large enough to impede the views of adjoining properties and had the potential
to reach mature heights to 8 metres. He recalled discussing with Mr Curulli that the plantings would
be ground cover species and not shrubs that grew to a substantial height. If the trees were not
removed in 7 days Council would commence immediate proceedings for their removal. He also
mentioned outstanding construction works and 'Council reserved its rights to these matters with
reference to the void area which is required to be removed of any mechanical plant'. He wanted to
arrange a mutually convenient time to inspect the 'roof terrace'.
Mr Curulli's lawyers made representations to the Council regarding Mr Pearson's letter. They said
there were no conditions or landscape plans that related to the type of trees to be planted on the
roof level. Mr Curulli received arborealadvice that the Pittosporums and lilly pilly species would be
suitable. He denied that at any time he agreed with Mr Pearson to plant ground cover species in
the planter boxes. He was prepared to replace the Pittosporums with lilly pillies. With regard to
construction, such works had not yet been completed. All works undertaken were in compliance
with approval. The void area was not being used for any mechanical plant. There was an exhaust
duct from the kitchen on the level below that passed through this void and through the roof. They
presumed if Mr Curulli replaced the Pittosporums no action will be taken by council regarding their
removal.
When they had not heard anything further, Mrs Fortescue sent an email to Mr Wong on 24 January
2007 about the watering systems being installed and that members of the Peninsula Owners
Corporation were 'becoming rather agitated by lack of action'. Mr Wong responded:
You are not the only one who feels frustrated, Council is also. The last briefing I received from Mark
Pearson (who is on leave at present) on the current legal action appear to suggest that our legal
team might not be as confident about our chances of success as we thought they were when we first
instructed them. But be assured that we are willing and able as long as the legal team is prepared to
go forward. Time is of the essence now.
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This advice from the General Manager elicited a request from the Peninsula Owners Corporation
for a meeting with the Mayor and him.

.

Mr Pearson drafted a Notice of Intention requiring the owner to remove the plantings from the roof
and then wrote to Mr Curulli's lawyers. He refuted Mr Curulli's claim that there was no conversation
about the trees. He said he had a record of a meeting on 27 September 2006 at 8.30am on site. He
took contemporaneous notes at the time. He said 'contentions [sic] issues previously existed
regarding the loss of views and impacts on adjoining properties resulting from the structures to the
roof levels'. In terms of the type of plants that Mr Curulli proposed these should be submitted to
Council. Council would consider further action' in the form of relevant Notices. In terms of the
exhaust duct, he wanted conficmation that the PCA endorsed the exhaust extraction fan to the roof
area in accordance with condition 57.
There was no record on Council's files of the meeting on 27 September 2006 between Mr Pearson
and Mr Curulli or his builder or any other person on the site at 30-32 South Steyne Manly. When
we asked Mr Pearson at the hearing whether there were any records of this purported meeting, he
told us they would be in his diary which was still in his possession even though it was a Council
record and he no longer worked at Manly Council.
Mr Curulli's lawyers responded to Mr Pearson's letter that the consent of 29 January 2001 did not
impose any restriction on the type of plantings to occur on the roof level. In the event that council
served notices on their client, appeals would be lodged immediately. With respect to the exhaust
extraction fan condition 57 did not require the endorsement of the PCA for that to occur. The
condition required that the details of the exhaust fan structures were to be provided to the PCA
prior to the issue of the Construction certificate. The fact that the construction certificate was issued
should assure Council that conditions of consent calling for certain matters to be attended toprior
to issue had been complied with.
A meeting was held with the Mayor, Mrs Fortescue and Gerry McMahon on 9 February 2007. The
Mayor's notes of that dlscusslon stated they wanted clar~ficationas to whether Counc~lwould take
legal action because they intended to complain to oversight agencies.
.~.

~~.

Mr Pearson wrote to Pike Pike and Fenwick on the same day requesting his comments on the draft
Notice of Intention to issue an Order about the planting on the roof. He claimed that Mr Curulli had
previously stated to Council officers that the plantings proposed would only be ground cover
plantings. Pike Pike and Fenwick advised him Council would not be successful.
In a file note kept by the Mayor and provided to us, Dr Macdonald noted that on 12 February 2007
he then discussed the matter w~thMr Wong who claimed that legal actlon was still possible and
that he was seeklng an update from Mr Pearson. The Mayor noted that this did not sound very
convincing. In his submission on the draft document, Mr Wong said he did not recall that
conversation.
Mr Pearson sent a memorandum to Mr Wong who had requested a brieflng on the opinion of Mr
John McKenzie. Mr Pearson sald the opinion was that Mr McKenzie was not free from doubt that
the Councll would be successful in pursuing action aga~nstthe owners for possible breach of the
consent.
Mr Pearson suggested that his advice was supported by other legal counsel that Council should
inform objectors from the Peninsula building that 'Counc~lhas exhausted all its avenues with little or
no reasonable chance of being successful bringlng about legal proceedings'. Mr Wong endorsed
thls adv~cewith the words 'Agree 100%' and Mr Pearson arranged a meetlng on 26 February 2007
that was attended by the Mayor, Mr Wong, Mr Pearson, Mr Alan Friedlander, Mr Gerry McMahon
and Mrs Fortescue. The Mayor's notes of that meeting included.
Discrepancy between plans and descriptive document.
John McKenzie provided advice to Council in December 2006.
On roof, there is lift level and lift overrun, illegal planting of trees.
Counal's legal advice is that the plans overrlde the written consent and Council's position is 'shaky'
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The private cert~fierneeds to be examined and the plans subpoenaed.
Then advice from other Council expert then further advice for McKenzie.
On 20 April, 15 and 31 May 2007, Mrs Fortescue sent an emaii to Mr Wong with a copy to the
Mayor wanting to know what progress had been made with the action proposed at their meeting.
Mrs Fortescue complained there was no answer to this email. In response to our question in the
Notice to Produce about the action Council took to investigate the request and to provide a
response to Mrs Fortescue's emails, the Council said that it sent an email to the Owners
Corporation's legal representative on 15 March 2007 that they were not going to take any more
actlon and Council did not have to respond to Mrs Fortescue directly.
Mr Wong was asked at the hearing whether he felt like he was under a lot of pressure from the
Peninsula Owners Corporatlon He gave evldence Council was subjected to constant Inquiry from
the Peninsula Owners Corporation wanting Council to do something. But it also came from other
quarters as well. The Mayor was concerned about the Issue and the Peninsula Owners Corporatron
had a barr~steron their executive who expressed certa~nvlews about how the matter should have
been progressed He said they were pressing 'and they made no, no secret that they wanted to
press Council to, to go forward with it...'. They believed 'a wrong had been done to them in terms
of the development'. He wanted to make sure the Peninsula Owners Corporatlon did not form the
view that Council was obstructive.
Mr Wong was asked whether he had considered the financial costs to ratepayers of the legal action
and advice and the public interest in assisting one small group in the community. He told us he
believed Mr Curulli was going to get away wlth building something he was not entitled to and
intended to convert the top floor space for another purpose later. He said that the pursuit of Mr
Curulli 'was not disproportionate in relation to what I think at the time he was going to, what, what
benefit he was going to get out of .. the non-complying development'. He said there was a 'socral
contract' between Mr Curulll and the Council that he would comply with consent.
Mr Wong was questioned as to whether he had ever considered saying 'look we made a mistake,
we're sorry'? He said it was something he had contemplated but 'we wanted to right a wrong in
_ relation to how we believed the approval had been misinterpreted by the applicant'. Further
'apoiogising was not going to fix anything umm because the wrong was already done umm in my
mind and this is my, my view umm that Council needs to do everything possible to reverse it umm'.
He said he was also being cautious about what position he would put the Council in if he
apologised.

-

Costs of legal action

4.3

In our section 18 Notice we asked the Council for the total costs of legal advice and legal services
provided to Council in relation to enforcement action taken against Mr and Mrs Humphreys
regarding DA40101 and DA240103. The Council responded:

-

Advice and services received in relation to the preparation of Orders and lnjunct~onscost;
$5,351 69.
Advice and services received in relation to Court proceedings (L&E 03110951, 03110952)
cost. $7,534 84.
Advice and services received in relation to Court proceedings (L&E 05110454, 05140998)
cost: $69,090 72.

This amounted to $81,977.25 of ratepayer's funds. The Humphreys stated that it had cost them In
the vicinity of $100,000 in legal and other costs associated with appeals and legal action by the
Councll.
For the enforcement action in relation to DA468100 and the property 30-32 South Steyne Manly,
the Councll expended a total of $75,599 40 for legal and other expert oplnlon commencing on 20
June 2006 untll 5 March 2007. The total cost was derlved from statements and invoices kept on
Counc~l'sfiles.
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Council has no policy to guide its decisions to seek legal advice or when conducting matters before
the courts. The only accountability for the costs of legal action is through the requirements of
section 428(2)(e) of the Local Government Act 1993 relating to the contents of the Annual Report,
which specifies
(e) a summary of the amounts incurred by the council during that year in relation to legal proceedings
amounts, costs and expenses paid or rece,ved by way of
taken by or against the council (~ncl~ding
out of court settlements, other than those the terms of which are not to be disclosed) and a summary
of the state of progress of each legal proceeding and (if it has been linaliseo) the result.

The Council complied with this requirement in the Act.

4.4

Approach to managing compliance and enforcement

The Better Regulation Office in the Department of Premier and Cabinet has published guidelines
for public sector agenctes to assist them to develop regulation which is required, reasonable and
responsive.g In their paper entitled Risk-based Compliance, the Better Regulation Office advises
agencies how to better manage their regulatory responsibilities. The Office suggests that agencies
should have a compliance plan so that they can be 'strategic in their compliance activities'. They
need to develop performance indicators based on the objectrves of the regulations they adminrster.
They suggest that poor implementation of regulatory functions can contribute significantly to the
costs and administrative burdens imposed on business and the community.
As part of their compliance plan, agencies should identify, analyse and prioritise risks of noncompliance, provide gu~danceto staff on which compliance measures to use, ensure compliance
activities are coordinated and appropriately resourced, publish a compliance pollcy and consider
identifying key performance indicators that can be used to measure performance over time.lOSuch
outcomes based performance indicators should be reported alongside the more traditional
indicators such as outputs of compliance and enforcement activity.

..

: .

We reviewed Council's Management Plans since 2006 to identify its strategic approach to the
management of compliance and enforcement. The operational component of the Management
Plan contains two key outcomes referring to regulatory actions. The first is for pollution prevention
through active regulation and the second is regulatory action for development in accordance with
sound and consistent planning controls. The measurements and actions in the Management Plan
for pollution focus on the number of the number of notices and orders issues and for development
focus on the number of DA's processed. Information about compliance and enforcement activities
is reported to Council on a quarterly basis through statistical information called 'service indicators'.
These include the number of penalty infringements issued by rangers, regulatory notices issued
and regulatory and compliance orders issued.
Council did not have any compliance and enforcement policy to guide the enforcement action
Council.took in relation to the matters in the case studies in this investigation.
The Council's lack of a compliance and enforcement policy was noted by former Department of
Local Government's Promoting Better Practice Audit Report in 2006. The report said 'The review
team was told that council has procedures for guiding its enforcement activities but was not
provided with a copy of these despite a number of requests for a copy'. The Department
recommended that the Council prepare such an enforcement policy. In response the Council said it
had prepared an enforcement policy which followed the guidelines of the NSW Ombudsman. Yet in
August 2007, when we visited the Council we were told verbally that Council did not have a formal
enforcement and prosecutions policy. We were told Council relied upon the professional expertise
of its staff in compliance and enforcement matters.

'

In our preliminary inquiries, we asked Council to explain why it had no enforcement policy to guide
compliance staff in their decision making. We were told that Council had drafted 'a range of
procedural policy to guide staff through enforcement and prosecution actions'. Council said it had 'a
procedural policy...which specifically sets out a standard for the operation, duties, functions and
Department of Prernler and Cablnet. The Better Reaulatlon Office, Guide to Better Reaulation.
June 2008 and rev~sedIn
~ovemoer2009 wwvv bellerrequalon nsw aov au 3.
ID
Depanment of Premier an0 Cao.net, Tne Better Regblation Oif~ce.Rlsk-BasedCornpbance. September 2008.
yoelleiresu allon nsw qov.aa. p.19
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responsibilities of enforcement officers in relation to the issuing of infringements'. A copy of an
'Infringement Policy Statement' was provided with the response to our question. This policy
statement contained no information about when it had been adopted or whether it had been
reviewed at any time or whether the elected body had formally adopted it. It was clearly out of date
and related only to parking offences. It was not included in Council's policy register.
A copy of a draft compliance and enforcement policy was provided with the response to our
preliminary inquiries. No information was provided about when the draft policy was prepared or to
be put to the elected Council for formal adoption. In response to our Notice to Produce the Council
supplied a copy of this Compliance and Enforcement Policy dated November 2007. We contacted
the Council and were advised the General Manager had approved this policy in early 2008.

At the hearing, Mr Wong was asked why it had taken Council so long to develop a compliance and
enforcement policy and he said 'Well, I ... think ... the answer .... is most probably we didn't realise
that we needed a policy'. At the hearing, Mr Wong conceded the compliance and enforcement
policy was not only for the benefit of the staff but also for the benefit of the public. He said 'Yeah I
mean I accept that, that provides certainty for both parties on ... the handling of ... compliance
issues'.
The Director-General of the former Department of Local Government had written to the General
Manager in early 2008 regarding adoption of the enforcement policy by the elected Council,
inclusion of the policy in the policy register and the availability of the policy on the website. Mr
Wong gave evidence he was not aware that the former Department of Local Government had
raised this as an issue with him and claimed not to have seen the Director-General's letter. When
Mr Wong was asked why the compliance and enforcement policy had not been adopted by the
elected Council, he told us he held the view those were operational matters. The General
Manager's delegations clearly exclude the adoption of policies.

.

~
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Mr Wong gave evidence that the Executive Manager of the Environmental Services Division or his
staff would have drafled the policy. Mr Pearson gave evidence that he drafted the policy in his role
as Manager Compliance and Enforcement. He said he was told 'it was ultra urgent. I had to drop
everything'. He worked on it for a week. Mr Pearson was asked why the Council did not have this
policy in place and he said 'I don't think they had the staff to, to look at it.' He believed it should not
have been left to him but should have been the responsibility of someone in the policy area. He
said he was surprised butthen not surprised to be asked to do it because 'I'm the fix it guy, yeah'.
Mr Pearson told us he gave the draft policy to Mr Clements, the Executive Manager of the
Environmental Services Division and he thought Mr Ellis made some changes to it but he did not
see it again. These events occurred in late 2007 after we commenced our preliminary inquiries.
Mr Wong was questioned whether he was aware of the quality of the policy because it contained
numerous errors, referred to other Council's policies that were out of date, made no clear reference
to Council's complaint handling policy or Code of Conduct and did not cover taking legal action or
prosecutions. Mr Wong said he would have read the policy when it was drafted and would have
been given the opportunity to comment on it but he had no recollection of signing off on it. It was
put to him that the policy might still be a draft and he said 'That could be one of the explanations... l
honestly don't know'. He then said that.he must have signed off on it 'otherwise it wouldn't have
been brought into existence'.
Mr Wong was asked who was responsible for ensuring that the compliance and enforcement policy
was being used and he said it would be Mr Clements. He was asked whether he satisfied himself
that a policy such as a compliance and enforcement policy was actually being used by staff. He
said he had to trust that staff carried out their work appropriately because '...there's a multitudinal
[Sic] number of issues that prevail, ah that prevails ...over the course of a day and sometimes it's
not always possible to ... pay an appropriate amount of attention to each.'
After Mr Wong received the statement of facts in September 2009, he arranged for a drafl
Compliance and Enforcement Policy and Guidelines to be adopted by the Council on 19 October
2009. The policy was first drafted in October 2008 after Mr Wong attended the hearings and the
second drafl of the policy and associated guidelines were prepared by the Manager Corporate
Governance on 13 October 2009. The policy and guidelines relate only to Council's regulatory
functions regarding unlawful development, although the policy states it applies to all compliance
and enforcement action that Manly Council has regulatory responsibility for under NSW legislation.
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Almost all of the information regarding Council's approach to compliance and enforcement is
contained in the guidelines document.

4.5

Approach to correspondence handling and record keeping

Our investigations of both complaints, revealed letters and emails sent to Council by the
complainants that were neither acknowledged nor answered. At the hearing, we showed Mr Wong
a list of communic.ations from the Humphreys that either we had been told were not responded to
or we were unable to find any response for on Council's files. Some communications to Council
were complaints and some were requests for information. Most were sent through email to
Councillors, the General Manager or to individual staff. There were letters and emails from the
Humphreys commencing with three in 2002 that were not answered, one in 2003, five in 2005, 14
in 2006 and five in 2007.
While most of the communications from the Peninsula Owners Corporation were via email directly
to Mr Wong, we found key letters and emails that had no response. There were three in 2003, four
in 2006 and two in 2007. 1 acknowledge that the communication between the Council and the
Peninsula Owners Corporation in 2006 and 2007 was also conducted through meetings with the
Mayor and General Manager so I am satisfied the Peninsula Owners Corporation were aware of
the Council's position in relation to the issues they were raising. In relation to their letters in 2007,
the Council advised us it had written to the Corporation's legal representative and given reasons it
could not progress further with legal action. There was no copy of this letter on Council's files and
Council did not provide a copy in response to our inquiries.

-.

During the investigation on 2 June 2008 the Peninsula Owners Corporation sent a letter to the
Council about the property at 30-32 South Steyne, Manly. This letter was not answered and they
made a complaint to us on 14 July 2008. When we made inquiries, the Council discovered the
email had been forwarded to Mr Stray by records staff and he hadleft it unanswered in his in-box
At the hearing, Mr Wong was asked whether it was acceptable that a senior manager just left.
correspondence in his in-tray and did not refer it to the appropriate person to deal with. Mr Wong
conceded that this was notacceptable and he had 'strong words with the ... divisional manager
about it'.

-.
..

- -

.

Mr Wong was asked whether it was a matter of luck whether correspondence coming to Manly
Council landed on the right officer's desk. He told us that there was a combination of circumstances
that meant the Peninsula Owners Corporation letter was not picked up. He told us that he relied on
his staff to deal with complaints and acquit them in a timely fashion. He also believed it was the
responsibility and accountability of the Manager, Administration to keep track of correspondence.
Mr Wong advised us that Council now had a correspondence administrator who was responsible
for oversighting the capture, storage and direction of all emails coming to Council but not his
emails. He gave evidence the Council introduced a flow chart for correspondence that was being
driven by the correspondence administrator 'which has been in place since I got really annoyed'.
There was also to be a correspondence register.
Mr Wong told us that the mail was bulk scanned and came into his office where Ms Lever assigned
the job of prioritising it to the office manager of the General Manager's Unit. Then the records staff
used their judgment and a thesaurus to distribute the documents to officers in the different sections
of Council to deal with. Copies were also sent to the office manager for the relevant section. Ms
Lever alerted Mr Wong to the 'issues' in complaints that she considered he should know about.
Mr Wong also told us that he dealt directly with people if he was able to provide information that
would satisfy them. He said it was not his normalcourse but a lot of matters were channelled
through his office that should really be channelled through the official channel and sometime he
missed things. He said he 'gets a lot of noise from ... getting other things too so you can quite
easily miss it'. His practice is to make a decision whether or not people should have direct access.
to his email system or whether they should go through the official records so that Council did not
lose track of where a matter went. MrWong gave evidence that his personal email system was
separate to the general email system and he decided whether to forward emails to records or-to an
officer to deal with.
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Our investigation revealed there were numerous events such as meetings, phone calls, personal
discussions, inspections and site visits that were not documented for Council's files. Mr Pearson
gave evidence he kept Council records in his diary which was still in his personal possession after
leaving the Council's employment. In response to our Notice to Produce, advice from some
Councillors indicated that they had little understanding of their responsibilities to keep records Of
Council business and they were destroying Council records without any guidance or advice about
whether this was appropriate.
Every NSW public sector body is required under the State Records Act 1998 to establish policies
and procedures for the management of their records in all forms that cover all employees and other
parties who create state records on Counc~l'sbehalf. Manly Council did not have any records
management policy but it had business rules for using the EDRMS Mr Ellis gave evidence that the
whole records management policy was st111being developed
in light of the evidence that the incoming mail was coming into the General Manager's office either
directly to Mr Wong's email or via Ms Lever, we asked Mr Wong whether he saved ema~lsthat
were sent to hrm. He told us that he d ~ dnot delete emails but they were 'just archived somewhere'
He sa~dCouncil had not lost a record. 'It's just that when it's archived it's hard to retrieve' In the
system of tapes the Council uses He said he was 'annoyed to find that some of my stuff had been
archived'. The reconstruction process was quite tedious. He advised his mailbox was slow because
it contained 'too much stuff in it'. In an email exchange in early 2006 that was found on Council's
files, Mr Pearson stated he deleted emails from his electronic in-box w~thoutsaving them after 12
months.
Mr Ellis gave evidence that he did not know what happened with Mr Wong's emails and even
though he had been Council's Manager of e-Business, Mr Wong did not consult him about profiling ~.
his emails for records purposes. He conceded there were issues with compliance and Council
needed 'to be more focused on issuing guidelines on how to actually get records, get emails into - - ~
our electronic document management system as an official record of Council'. He explained that it.
was up to individual officers to determine whether the email was a record of Council and to forward
it to the Records Department for profiling. He said Council staff were not able to retain their own
electronic record by putting them into the EDRMS because they had to go through Records. Staff
had not been trained how to profile documents into that system.
~

.

.

.. ..
.

Mr Ellis was asked whether he was aware that a lot of emails were not being saved under those
circumstances and he told us he did not know whether they were printed out and put on hard copy
files. Mr Ellis gave evidence he believed staff were required to send emails to records for retention
but there was no policy to require it and no way of checking whether that actually happened.

.
'

'

A review of Council's Management Plans and Annual Reports revealed that records management
was dropped as a key strategy or outcome forreporting purposes as from 2006-2007 and from this
time there was no accountability for this activity in the latest Plans or Reports. The 2006-2007
Annual Report stated that the Council's Electronic Document Records Management System was
operating satisfactorily. This was despite the fact that in the former Department of Local
Government's Promoting Better Practice Audit report in January 2006 made quite a lot of comment
about records management including that non-compliance with the business rules for the EDRMS
needed to be addressed. The former Department said that system was not being used in the
manner in which it was intended and not all Council records were being registered. The former
Department also commented that enforcement staff were not properly retaining records of councif
business. The former Department recommended the General Manager should ensure staff were
aware of and complied with the business rules for registeringlreferring correspondence. The
Council's response to that recommendation was that an email was sent to all staff to remind them
of requirements.
In response to our'inquiries about failures in Council's correspondence management and records
keeping procedures, Mr Wong advised the Council intended to have an external consultant review
their correspondence management systems. The consultant conducted a records management
review in November2008. This review audited a number of Council's records and included whether
the Council had met the 14 day standard in the Customer Service Charter and whether the
appropriate action was taken to resolve a matter. The reviewers found only 30% of the records
sampled indicated the Council had met its own 14 day standard and in 56% of matters no
appropriate action was taken to resolve the matter.
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The consultant's Records Management ~ e v i e wreport found that the Council had a low compliance
with the State Records Act 1998. While acknowledging that compliance with the Act was a problem
for a lot of councils, the review found the general standard or quality of the records was low at
Manly Council compared to other councils. They found letters and documents missing dates and
file reference numbers, references to other correspondence not properly identified, failure to
properly identify the council officer writing the record and failure to finalise matters or take action at
all. Only four of the 33 records matters reviewed met the requirements of the State Records Act
and best practice guidelines for record keeping by public sector agencies. The electronic records
held within the EDRMS and the CRM systems were generally of a poor standard and were
unreliable to assist the organisation in terms of meaningful reporting. Staff also had difficulty in
performing searches because the EDRMS and CRM systems were cumbersome and not
consistent and not all records had an eservice ID which was how many staff conducted searches.
In the general observations in the consultant's report, the first point was that the General Manager
received a dally mall folder of all mall received by Manly Council. Wh~lethey regarded it as
cumbersome, they were not critical of this procedure because it Served the purpose of the General
Manager keeping abreast of significant issues.
The external review team also found the staff appeared to be struggling with their electronic
records systems and the systems were not being used approprrately. There were no instructions
available to staff on how to use the systems. There was no staff member they observed wlthin
Council who was actively ensuring Council's ongoing compliance with the State Records Act for
records management There were no staff members within sections, divisions or departments that
were allocated responsibility for records management. Therefore there were errors w~thinrecords
already stored, errors In usage, staff m~sunderstandingsof the usage of the system and they drd
not foresee that such issues would be rectified because there was nobody driving the required
changes or improvements to the System.

.

They made 30 recommendations including a major review of records management at the Council.
They also made recommendations to assist Council to take immediate steps to comply with the
State Records Act and the development and implementation of a records management policy and
other longer terms solutions.
On 5 February 2009 the external consultant reported to the General Manager regarding the
implementation of the recommendations Mr Wong provided us with a copy of the plan with the
comment senior management had fully considered and adopted all but one of the
recommendations. However, senior management wanted to ensure the report was 'factually
accurate'. The consultant intended to hold further meetings with managers and workshops to
implement the report. Mr Wong had decided that the Council would not obtain an improved
electronic documentation management system, which was one of the recommendations, because
of the costs.
After the draft document was sent to Mr Wong, we were provided with information that later in 2009
an audit was conducted into the level of compliance with records keeping polic~esand procedures
for incoming correspondence The aud~trevealed a poor level of compliance. We were also told
that a new system called 'Share Point' was chosen after a considerable period of time as the
Council's new records system. However, only office managers had been trained to use it and it has
not been fully implemented, resulting in further frustration and short cuts in record keeping by staff

Approach to complaint handling

4.6

At the time the events under investigation occurred, Council's complaint handling process
consisted of the following steps.

-

The complaint is scanned electronically.
The complaint is registered into the electronic records.
A customer action request workflow is generated for the complaint

e

The complaint is sent to the receiving officer based on the'sequence of subject keywords
that the records officer entered ~ntothe system.
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The receiving officer is sent an email advising of the complaint.
A hard copy of the complaint goes on to the file.

Mr Ellis gave evidence that three people were responsible if a response to a complaint was
overdue. These were the divisional manager, the office manager and the receiving officer. Mr Ellis
conceded that with this many people in the loop there was a possibility that no-one actually took
responsibility for the complaint.
Mr Wong gave evidence that not all complaints would be dealt with under the framework of the
complaints management policy. He said if people raised issues about processes such as the DA
process, he would regard them as clarification issues. We read out to Mr Wong the def~nitionof a
complaint under the Councils' complaints management pollcy and he conceded that the broad
scope of the meaning could encompass requests for clarification or inquiries about matters people
were unhappy with. We asked Mr Wong what complaints were dealt under the complaints
management policy, he told us 'I wish to complain about the untidiness of, of ah, of the beach'. He
said this would generate a customer action request that could be tracked through to resolution.
In response to our request for the Council's current complaints management policy, the Council
sent us a copy of the 1998 complaint management pollcy document. We found another version of
the complaints management policy in the policy register on the Council's webs~tethat had been
updated in 2000. These polic~esreferred to the organisatlonal structure that applied prior to the
commencement at Manly Council of the General Manager in early 2003.
At the hearing Mr Ellis was asked whether he had ever made a recommendation to the General
Manager that the complaints management policy be updated and he told us he had not but 'it's
definitely been on my radar as something that does need attention though...'. He was unable to
give us a reason for not drawing the matter to the attention of the General Manager, although he
said that he communicated with the General Manager on a daily basis and he was involved in.
dealing with complaints.

-..
: .

I n the Promoting Better Practice Review report published in 2006, the former Department of Local
Government commented on the complaints management policy. Mr Wong gave evidence he had
read the former Department's report and his recollection of it was that 'there were umm a suite of
recommendations, some of which were really microscopic ... in terms of how officers are orientated
with individual roles within, within the organisation.' The former Department's comments were read
to Mr Wong. The former Department said:
Council has a complaint handling process but it does not appear to be current andlor widely used The
most significant problem with the current document is its structure For example, while it has a definitton
section, this section lacks clarity and does not contaln ail the requlred defin~tions.Definitions for terms
such as "general complaint" and "service request" are not included in the definition section but are found
elsewhere in the document.
There are parts of the document which are nonsensical (see pages 5, 10 and 11 for examples). The
inclusion of a section on protected disclosures is not necessary given the focus of the document is on
handling of complaints from persons external to council The flow chart in the document refers to a
scenano where the complaint is unresolved and no action is taken. The process for taking oral
complaints is buried in the document and could lead to the view that compiaints must be made in writlng
Finally, the process lacks provision for the escalation of complaints to a body external to council. The
policy is hard to find on the council's website.
The compiaints procedures do have some positive elements including time frames for dealing with
complaints, provision for acknowledqement of complaints, referral of copies of complaints to senlor
management, provision for escalationif not resolved w.thin time frames, a complaints register, provlsion
for rnanaaement re~ortina.staff traininq, requiremenl for follow up action/commitmenl to imprOVernen!
and the need for c;stomer awareness of the policy. However, the review team was concerned that the
process does not appear to be being used.
Council should take the opportunity to update its complaint handling procedures. Once thls occurs, the
staff and the community should be informed as to their availability and follow up action should be taken to
ensure they are used (Recommendation 59)
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Mr Wong conceded in evidence these comments were not 'microscopic'. In response to the former
Department's recommendation, the Council said it had updated its policy but it provided a link to its
website for the complaints management policy that was adopted in 2000. Mr Ellis gave evidence
that he did not use the policy and he was unable to explain why the Department's recommendation
was not complied with.
At the hearing, Mr Wong was asked whether the former Department's finding alerted him to the fact
that the policy was not actually being used. He said that his staff response to that particular
recommendation was that it was being used. When we asked him whether he personally saw any
evidence of it was being used, he told us it was the view of the Council's Manager, Customer
Service, Ms Jo Bramma, and she was responsible for ensuring compliance with the complaints
management policy. Mr Wong was unable to explain why the former Department had formed the
opinion the policy was not being used. Mr Wong gave evidence he believed that Council had
addressed the recommendations and he had 'no explanations other than possibly understanding it
now and I shouldn't have took my ... eyes off the ball'.
Mr Wong was questioned whether the officers from the former Department interviewed him during
the audit. He said it was a two-day visit and he had a very short meeting with them, 'possibly an
'hour at the end of the processes where they just gave me a wrap up ah of the process'. We asked
whether he sought to clarify any misunderstandings he considered they had. He thought that
clarifications were provided to them when the draft report came out but he was unable to recall
whether the use of the complaints management policy was clarified with them. A review of the
Council's response to the former Department's report showed there was no clarification of the
complaints management policy.
In her review of the Council's DA processes in 2006. Professor Sourdin" also identifid issues
related to access, transparency and information sharing that she attributed to 'the lack of an
effective complaints handling process within Manly Council'. Members of the community consulted .
for that review advised Professor Sourdin they felt like Council labelled complainants as^^
'troublemakers' and they feared being 'branded' once a complaint was made. In addition she was
told 'once a complaint was made there was no guarantee that it would be adequately addressed'
_ and complainants believed 'if they sent in a complaint it was likely to be sent through an uncertain
process with no clear timelines'.
~

.

~
.

~

Professor
Sourdin said 'The consultants consider that there would be many benefits in
.
implementing a complaint handling system within Manly that complies with the Australian
Standard'. She recommended that Council review its complaints management policy in accordance
with the Australian Standard Customer satisfaction
Guidelines for complaints handling in
organisations, AS I S 0 10002-2006. The Council's response to that recommendation was that the
complaints management policy was compliant and due process already existed.

-

Mr Wong was asked about the criticisms of Council's complaints handling' processes in both of
these reviews. Mr Wong told us '...well we try not to generate complaints to begin with...'. He also
told us 'Well I honestly believe that ... the policy in place is adequate but that's my ... opinion I held
and I still hold now...'. He said '... I'm not aware of any deficiencies in terms of the complaint
handling procedure is concerned... but I mean that's my honest position, sorry.'
At the hearing Mr Ellis was asked whether Professor Sourdin's observations were fair and the
culture at Manly Council was that people who complained were regarded as a source of irritation.
Mr Ellis said he did not feel that, but he thought that 'sometimes complainants can be probably
better dealt with if they weren't responded to by officers handling matters'. He believed staff were
so exposed to correspondence from applicants or complainants that 'it gets on top of them' and
there was a need to 'provide staff with more assistance in how to adequately respond to
complainants.
Mr Wong was unable to tell us whether or not the customer service and corporate training modules
provided to Council staff included training in the complaints management policy. He said there was
no specific obligation on staff to attend refresher training and it relied upon the divisional managers
or the human resources manager to make training available and nominate staff to attend. He was
asked whether he received a report from his managers as to the training needs of staff and he
I,

Sourdin Tania and Harding Nina, op. cit. page 37.
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gave evidence he did not get a report but he was sure if he asked for a report that it would be
available. However, he did receive a report about human resources activities and that would
include any staff that had been trained during the month.
Later in his evidence, after reviewing the Council's complaint management policy, Mr Wong told us
he had decided that 'things should be tighter'. He said staff should better report on the acquittal of
each complaint including feedback and comments of staff that had provided advice as to whether
or not the complaint had been answered. He said complainants might not always get what they
want but this was not necessarily a problem as long as the Council explained why they made a
certain decision. However, there was stress for the individuals in Council who had to deal with
complaints and this could be relieved by having a person in Council whose responsibility it was to
track'complaints until they were acquitted.
Mr Wong was asked whether this was the role of the CustornerService Manager and he gave
evidence it was not necessarily her priority task because she managed a busy customer service
counter and handled thousands of parking permit type issues and channelled over the counter
complaints to the right people for finalising. Mr Wong told us while Ms Bramma had a role in
implementing the complaints management policy, he did not now think she was performing that
role. An examination of the position description of the Manager Customer ServicesISpecial
Projects, which was Ms Bramma's position at the time, did not find any key objective or principal
accountability for implementing the complaints management policy. The position was required to
respond promptly to community inquiries and complaints.
Mr Wong said he had reviewed the Australian Standard and believed it was not 'overly onerous'
Shortly after first giving evidence Mr Wong posted a new draft complaints management policy on
Council's website and announced in The Manly Daily of 20 September 2008 that Council would .:
fully implement Best Practice in complaints handling and management by the end of 2008. This
would include reviewing all existing policies and procedures to conform to the Australian Standard - - ~
and Council's existing training module in customer service would include Best Practice.
requirements.
-

-

.
I

-

.

W e reviewed the draft policy available at that time on Council's website. Mr Wong was asked what
changes he had made to the existing policy and he said the flow chart was different, the decisionmaking processes were the same as the previous policy but were simpler for people to understand
and the timeframes would be 'driven by the individual complainant' rather than relying on 'an
individual to whom a complaint might have been referred to for managing it'. He said Council had
also put an option on its home web page for people to lodge complaints directly with Council. He
believed this was a more formalised way that met the standards. He called this the 'Tell Us' service
and its purpose was to handle customer complaints andlor feedback with a dedicated member of
staff who manages complaints from receipt to finalisation.
Mr Wong was asked to explain the roles of the new positions he had included in the revised policy
such as the Coordinator Customer Support Services and the Complaints Resolution Coordinator.
He explained these were positions he intended to create. The Coordinator Customer Support
Services could incorporate the work of the correspondence administrator who was managing
emails and the Complaints Resolution Coordinator came about becauseof his reading of the
standard which emphasised the importance of resolution of complaints.
At the hearing it was put to Mr Wong that one of the key components of best practice and the
complaints handling standards was that staff were empowered to deal with complaints themselves.
However, the model Mr Wong was proposing was to assign one person to resolve complaints as
opposed to empowering staff who had the expertise in particular areas. Mr Wong said he accepted
that but his view was that one of the failings with the complaints management policy was that while
individual staff members were already 'empowered' they were not necessarily 'enabled' to resolve
issues. He thought this was because of 'inadequate training, inadequate understanding of, of umm,
of the tools that might be available to them to resolve issues'.
At the hearing it was also put to Mr Wong that some of the provisions in the draft complaints
management policy could be seen to be confusing and inappropriate. For instance, in section 6.4
complainants were encouraged to use all existing Council procedures to resolve their issue. In
section 6.11 Council advised It would seek legal advice with respect to suspected vexatious or
malicious complaints about a staff member and make that legal advice available to the staff
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member. In evidence, Mr Wong said this information was included because he had a duty to
provide a non-threatening work place.
In June 2007 Manly Counc~lresponded to a complaints handling survey of all NSW local councils
conducted by the Ombudsman The survey asked specific questions about the complaints handling
system, staff management of the system, how the councll advised its customers about making a
complaint, how the councll dealt with complaints, how they recorded complaints, performance
standards for complaints handling, analysis of complaints and feedback provided to management,
external reporting of complaints, tra~ning of staff, evaluation of customer sat~sfaction and
effect~venessof their complaints handling system.
In its response, the Council advised this office it reviewed its complaint handling policy every two
years. The Council also said that it did not have a complaints handling instruction manual for staff.
Council advised its customers how to make a complaint by information on the web page and a
feedbacklcomplaint form. The form included with the survey response was a template of a letter
addressed to the general manager that a person could fill in and sign. It did not mention the words
feedback, complaint or suggestion. Further, there was no information about how to make a
complaint available through the website.
Manly Council said that it did not analyse its complaints management processes in a systematic
way. It did not provide reports to the General Manager or senior management, nor did it provide
information to the relevant areas of management and operations so that problems and trends
identified could be incorporated into planning activities. It did not evaluate the effectiveness of its
complaint handling system as a management tool or audit its system to determine compliance with
the Australian Standard AS IS0 10002-2006 Customer satisfaction - Guidelines for complaint
handling in organisations. Nor did it report on complaints received in the annual report or make
public any information about complaints received.
At the hearing Mr Ellis was asked whether he had discussed the Council's response to the survey
w~ththe General Manager He told us 'I sent it off and, it's not something that I would ordinarily
discuss with him'.

-

-

Mr Ellis was questioned as to whether he knew how many complaints the Council received in a
year and he said 'Umm, no but I do believe that's reported on in an annual report or our
management plan, yeah, but not off the top of my head'. A search of both the Management Plans
and the Annual Reports revealed no informat~onabout the number of complaints that Council
received or any ~nformationabout complaints management.
In October 2009, in the quarterly update report on the Management Plan 2009-2012, Mr Wong
advised the Counc~lthat in the 12 months since the introduction of the 'Tell Us' service there had
been 118 complaints and all were resolved Durlng this period the Ombudsman received four
formal complaints about Manly Council.
The Australian Standard for complaints handllng in organisations suggests a whole-of-organisation
approach. The recommended complaints handling framework includes commitment by the whole
organisat~on, establ~shmentof 'an explicit customer-focused complaints handling policy' and
specification of the appropriate responsibil~tiesand author~tyfor complaint handling within the
respective levels of management and for all personnel

''

Senior management should be responsible for:
Ensuring that the complaints handling process and objectives are established with~n
the organsation,
Ensuring that the complaints handllng process is planned, designed, implemented and
maintained and continually ~mprovedin accordance with the organisation's policy,
Identifying and allocating management resources needed for an effective and efficient
complaints handling process,

'2

Standards Australla, AS I S 0 1002-2006 Customer satisfaction - Guidelines for complaints handllng In organlsatlons, Aprll
5

2006, sectlon 5, p 4 and p
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Ensuring promotion of awareness of the complaints handling process and the need for
customer focus throughout the organisation,
e

Ensuring that information about the complaints process is communicated to customers,
complainants and where applicable other parties directly concerned in an easily
accessible manner,

e

Appointing a complaints handling management representative and clearly defining their
responsibilities and authority,

e

Ensuring that there is a process for rapid and effective notification to senior
management of any significant complaints, and

.

Periodically revlewing the complaints handling process to ensure that it is effectively
and effic~entlymaintained and continually improved.

The complaints handling management representative should be responsible for:

.

Establishing a process of performance monitoring, evaluation and reporting,
Reporting to senior management on the complaints handling process with
recommendations for improvement, and
Maintaining the effective and efficient operation of the complaints handling process.

Other managers in the organisation should be responsible for:
Ensuring the complaints handling process is implemented and promoted,
Ensuring that information about the complaints handling process is easily accessible,

-

.

Reporting on actions and decisions and ensuring that the monitoring of the complaints
handling process is undertaken and recorded and data is made available to senior
management for review; and
Ensuring that action is taken to correct a problem, prevent it happening in the future,
and that the event is recorded.

All personnel in contact with customers and complainants should:
e

Be trained in complaints handling,
Comply with complaints reporting requirements determined by the organisation,
Treat customers in a courteous manner and promptly respond to their complaints or
dlrect them to the appropriate individual, and

*

Show good interpersonal and good communication skills.

All personnel should be aware of their roles, responsibilities and authorities in respect of complaints
and be aware of the procedures to follow and reports complaints.
In the Ombudsman's Complaint Handler's Tool Kit, the essential features of an effective complaint
system include.
The definition of a complaint that will be wide enough to gain insight into citizen's levels
of satisfaction with an agency's sewices so that they can be improved.
An easy-to-understand procedure for lodging complaints.
e

A simple-to-understand process for dealing with complaints.

~ N S Ombudsman
W

3 September 2010

129

Manly Council lnvestigatlon
Flnal Report

0

.

A means for recording complaint information to identify defects in service provision.
Commitment to the eff~cientand fair resolution of complaints throughout the whole
organisation.
Staff who are trained, sk~lled, motivated and empowered through appropriate
delegations to deal with complaints and take remedial actlon

.

Performance standards to ensure complaints are dealt with effectively and promptly.
Information about alternative remedies, especially if the agency is unable to resolve the
complaint.
Agreed written policies and procedures that are easy to understand and explain.

13

In his submission on the statement of facts, Mr Wong said that Council recognised that the
complaints management process could be improved and Council had been working on it
systematically. However, he claimed the Mayor had played a significant role in matters that were
subject of the investigation in response to public lobbying. He also claimed that they were 'at the
extreme end of the scale in terms of complexity, the personalities involved, the history between
disputing parties, personal attacks, allegations and counter allegations and, in the case of South
Steyne, less than proper motives and bad faith. He raised the question of whether any complaints
management process could 'untangle the issues involved in these matters sufficiently to achieve a
satisfactory and reasoned outcome'.

4.7

.

Conclusions

In my opinion, what is clear is that poor management of allegations of non-compliance with^
development consent in these case studies fed into the ineffective management of Council's
regulatory functions and an approach to investigating complaints about non-compliance issues that
was contrary to the requirements of Council's Code of Conduct and good conduct and
administrative practice.

. . .~

Seven types of systemic issues can be identified from these case studies.
1. the lack of a planned, consistent or justifiable approach to managing compliance,
2. the lack of policies and procedures to guide enforcement action,
3. the controlling influence of the General Manager over enforcement decision-making,

4. failure to answer correspondence,

5. poor or no documentation of critical decisions, meetings, phone conversations, site
~nspecbons,advice or undertakings,
6

drafting of development consents and, in particular conditions of consent in Notices of
Determination that were imprecise and presented problems for enforcement,

7. failure to properly deal with complaints about non-compliance matters

In my op~nion,the investigation has disclosed a lack of proper governance at Manly Council in
relation to compliance and enforcement action resulted in:
a failure to comply with the Council's Code of Conduct,
a lack of accountability for decision-making,

l3
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a

an rnappropr~aterisk taking by the General Manager and staff to achieve outcomes
related to personal perceptions about the regulatory role of Council, and
a complete inability to admit the Council had made errors, in the face of clear and
consistent professional advice that this was SO.

An important objective of good corporate governance is to ensure proper accountability of
individuals in the organisation and the provision of mechanisms that reduce or eliminate selfinterest or the interests of a minority prevailing. In the situation that prevailed at Manly Councll at
the time the events in the complaints took place, there was more likelihood that inappropriate
decis~onsabout enforcement actton would be made because:
the General Manager maintained a controlling influence over compliance decis~onmaking,
there were no adopted policies, procedures or guidelines to guide action by staff and
there was a miniinum in accountability to the elected Council for the General
Manager's actions and decisions related to compliance and enforcement.
There was also more likelihood that there would be few consequences for the General Manager
when complaints were received.
In his submission on the draft document regarding accountability, Mr Wong said:
~.

.

The Council and the community expect compliance issues addressed. In the two matters
investigated, because of the scale of the non compliance that was involved, the Mayor and his office
.. ..
were heavily lobbied. If at all relevant, I have the suppolt of the Mayor in these matters.
However, I do not regard that Mr Wong's submission that the Mayor supported him in his decisionmaking in these matters as complying with governance requirements or as an appropriate process
for the management of compliance and enforcement responsibilities. It is unclear what the support
of the Mayor involved, how this was recorded and which Mayor he is referring to The evidence in
documents examined for this investigation indicate to me that the former Mayor's d~aloguewith the
General Manager was an attempt to find out what decisions were being made.
4.7.1

Lack of a planned, consistent orjustifiable approach to managing compliance

A review of the Council's Management Plans since 2006 revealed little effort had been made to
develop a strategic approach to the management of compliance functions The only information the
Council receives about its compliance and enforcement activities is through the service indicators
reported on a quarterly basis about the number of penalty infr~ngementsIssued by rangers and the
numbers of regulatory notices and regulatory and compliance orders issued However, data is not
identified as performance indicators in any compliance plan. They are also not linked to key
outcomes in the Management Plan or to any accountability in the Annual Report, except for
pollution.
In the absence of a compliance plan linked to the Management Plan and Annual Report with key
outcomes and performance targets related to the full range of compliance and enforcement
activities, the Council's approach lacks proper accountablllty The Council needs to consider a
more strategic and planned approach to its compliance and enforcement functions, along the lines
suggested by The Better Regulations Office, and with accountability of the General Manager to the
elected Councll for the outcomes of its compl~anceplan and not just the provision of quarterly
output statistics about compliance and enforcement actwities.
In his submission on the draft document, Mr Wong said:
As far as I am able to answer for myself, decisions are made in good faith and more often than not.
based upon the recommendations of staff and on a balance of judgement basis, relying on the best
ava~lableinformat~onand advice at the time
I do not accept this submission. There is a need for a strategic approach to compliance and
enforcement involving the elected Council setting the direction in line w~tha properly developed
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compliance plan with in-built accountability measures. Under the current management
arrangements, compliance and enforcement is a matter left for the General Manager and staff and
the only guidance is provided by what are, in my view, poorly written policy and procedures
documents.
Mr Pearson gave evidence that Mr Wong was unlikely to have brought any proposals for
enforcement action to the Council for decision and acknowledged that in hindsight it would have
been better to have done so in the types of matters subject of our investigation. The consequence
of this type of approach to decision-making was that enforcement actions in these case studies
incurred significant financial burden on the Council with little or no benefit for the community or the
Council. The money would have been better spent in other areas of Council activity.
In his submission on the draft document, Mr Wong said Council was informed of major compliance
issues and more often than not Councillors are the ratepayer's first point of contact for reporting
alleged non compliant works. He believed the then Mayor and Councillors had been appropriately
informed. In my view, the elected Council should have been involved in the decision to take
enforcement action, particularly when such action has the potential to impose a significant financial
burden on the Council.
There was insufficient evidence of any assessment of the public interest in the pursuit of the
actions against the property owners at No 15 Richmond Road or 30-32 South Steyne, Manly.
There were no boundaries or limitations placed on what enforcement action was taken and only an
informal approach to accountability. Mr Wong gave evidence he generally discussed matters over
dinner before Councilmeetings. However, there were no records of the. topics discussed or what
was said on those occasions.

.
..

.

~

In his submission on the draft document, Mr Wong claimed the informal dinner briefing was an
initiative of councillors. He said no decisions were made at these briefings. These informal dinner briefings were not scheduled and only occurred when time permitted. Whatever the purpose foc.
holding informal dinner briefings, it appears to me that this forum, where matters are discussed
over dinner, does not provide the appropriate level of transparency and accountability for Council
functions involving significant public interest, in this case the expenditure of ratepayers' funds or
impact on the community or individuals.
The objectives for pursuing enforcement action that we could identify from the documents and oral
evidence relating t o the case studies in this investigation were that Mr Wong, Mr Pearson and Mr
Stray claimed to be acting to protect the integrity of Council's approval process; that developers
had to comply with Council's views (where the terms of the consent were unclear) and that
problems with Council's consent could be remedied by action against the applicant. I do not regard
these as sound reasons to conduct costly legal action or appropriate objectives for Council's
approach to managing compliance matters.
In his submission on the draft document, Mr Wong said there was no evidence that he was not
acting to protect the integrity of the Council's approval process. I have not suggested that this was
the case. My concern is that the Council had not developed a considered and documented
approach to the management compliance matters and the purpose for the enforcement action in
these cases did not comply with any agreed objectives.
4.7.2

Lack of policies and procedures to guide enforcement action

An appropriate compliance and enforcement policy or procedures to guide decision-making and the
investigation process would have helped ensure that the enforcement action in these cases was
conducted within an approved framework Mr Pearson agreed that appropriate policy and
guidel~nesto guide the actions and decisions of staff when dealing with non-compliance matters
were 'essential'.
The Council's failure to adopt a compliance and enforcement framework, including a proper
compliance and enforcement policy to gu~dethe work of staff in the Environmental Services
Division was not good administrative practice.
In his submlss~on,Mr Wong said, 'I am not sure how anyone could conclude the absence of a
pol~cyas poor admlnistratlon presumably, the existence of a pollcy is good administration'. As
has been demonstrated In this investigation, the absence of relevant policy and written guidance,

-
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can contribute to the inappropriate exercise of discretionary powers, the inappropriate dealing with
allegat~onsabout unlawful activities and the inadequate investigation of complaints.
The former Department of Local Government made the development and implementation of an
enforcement policy one of its recommendations in its 2006 Promoting Better Practice Review
report. The Council incorrectly told the former Department of Local Government that it had
prepared an enforcement policy when it responded to the former Department's list of
recommendations. The policy was not prepared until after we commenced our inquiries in August
2007. Mr Wong gave evidence to the hearing in 2008 that he did not realise he needed a policy. On
the evidence it appears to me that Mr Wong had little regard for any external oversight of Council's
systems and processes and that he sees little need for comprehensive policies to guide decisionmaking.
The consequences of not having a compliance and enforcement policy were evident in what I view
to be the improper manner in which Council handled the non-compliance issues in both case
studies under investigation. Enforcement action conducted in these cases appears to have been
based on the personal views of the General Manager and staff, and was poorly managed, with
costly consequences for Council in terms of expenditure and damage to Council's reputation. It
also led to significant inconsistency in the approach to investigating allegations of non-compliance
and in determining the approach to enforcement action.
In response to this conclusion, Mr Wong submitted that the action against the Humphreys was
based on the advice of Mr Armstrong and for the Peninsula enforcement action, there were
exceptional circumstances where no one could claim that they were in possession of all the
relevant documents. He claimed that Council was entitled to ask for advice on all possible legal
means to deal with the matter and as General Manager .'I have always understood that when
exercising good faith [sic] I am required to be thorough and exhaustive. That was what my staff, the
. .~
council and I did in respect of the PencnsulaOwners Corporation's complaint'.

.

,

.

In my view, Mr Wong's submissions demonstrate an attempt to distance himself from the actions
and decisions by attributing responsibilityto Mr Armstrong and staff or sharing responsibility with
the Council for enforcement actions that is not available on the evidence. His continued submission
that no one could claim that they were in possession of all the relevant documents and that Council
was entitled to ask for advice on all possible legal means to deal with matter is at odds with the
evidence disclosed by the investigation. Council's own legal advisers expressed clear views from
the beginning of the enforcement action that the applicant was acting in accordance with stamped
approved plans and the wording of the Council's determination.
As demonstrated in the case study of the Peninsula Owners Corporation complaint, the Mayor and
at least one councillor questioned the compliance processes the administration was using in July
2006 when the Council had to withdraw the Order it issued to Mr Curulli. Mr Wong assured them
that the Council's procedures were being followed and that the problem was with Mr Curulli.
However, there was no policy or written procedures to guide his decisions to commence
enforcement action.
The draft compliance and enforcement policy dated November 2007 was a deficient document. Mr
Pearson gave evidence that he was giiien a very short time to prepare it. It would seem that Mr
Wong approved it, if he did approve it, without having reviewed it, given the many typographical
errors and significant omissions in policy direction. The policy had no guidance on prosecutions, no
guidance on taking legal action and seeking legal advice, and no links to other Council policies
such as the customer service charter, complaints management policy, the Code of Conduct, or
records management and revealed the narrow focus of Mr Pearson with regards to enforcement
action.
Mr Wong submitted that he could not recall approving the 2007 enforcement policy. His submission
raises the question of why the enforcement policy was produced for the Ombudsman's office in
response to our preliminary questions in 2007 if it was not approved by Mr Wong (or the Council)
and why the was told the Council had an-enforcement policy in 2007 if Mr Wong (or the Council)
did not approve it. The evidence obtained during this investigation confirms the Council had not
approved any enforcement policy until October 2009.
The recently adopted enforcement policy and guidelines are limited to Council's regulatory
functions associated with unlawful activity. The policy and guidelines do not address all the other
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types of compliance and enforcement functions of the Council. In terms of the drafting of the new
policy documentation, it is not clear to me why the Council has created a separate guidelines
document. The policy document is brief, with most of what would be regarded as policy being
included in the guidelrnes.
Mr Wong has demonstrated a resistance to policy direction in the form of policies adopted by the
Council. In 2007 when we raised the lack of an enforcement policy with the Council, Mr Wong's
response was to create a document called an enforcement policy and approve it himself without
reference to the Council, despite the requirement in the Local Government Act for the elected
Council to adopt policies. In 2009 when the matter of an the enforcement policy again was
reviewed after Mr Wong received the statement of facts m the investigation, Mr Wong developed
an enforcement policy in which most of the policy is in the supporting guidelines, over which he
would have control.
In his submission on the drafl document, Mr Wong claimed there was no proper basis to for me
reach this conclusion. However, he gave no reasons for this claim.

I conclude that until October 2009 Mr Wong failed to ensure that Council had any policy framework
for its regulatory functions. The current policy should be expanded to include specific requirements
relating to Council's numerous other regulatory functions and should ensure that its policy position
on enforcement is included in the policy document rather than the guidelines, which can be
changed without reference to the elected body. The Council should consider having only one
document that contains the whole of its compliance and enforcement policy and process. Given the
problems this investigation has identified with its approach to developing a proper compliance and,
enforcement policy, Council should seek some external assistance from policy experts.from the
local government sector to assist it with the development of an appropriate policy document.
4.7.3

.
~.... -.

.

Controlling influence o f the General Manager

In his evidence and his submission on the summary of evidence, Mr Wong sought to distance
himself from the Council's enforcement action in both these case studies by claiming he was not
involved in any of the decision-making or that he was even told of events other than as a courtesy.
However, this investigation found clear evidence of the controlling influence of Mr Wong in
decision-making related to non-compliance matters.
Mr Pearson's evidence that Mr Wong read all legal advice, issued instructions to Council officers
about action to take and was the person who approved enforcement action was supported by
documentation on the files. Mr Wong's evidence that Mr Stephen Clements, the Executive
Manager, Envrronmental Services Division, would have briefed the lawyers for legal proceed~ngs
was not supported by any evidence whatsoever that Mr Clements had any part to play in the
decisions involving the Humphreys or Mr Curulli. While Mr Pearson as Manager, Compliance and
Enforcement was Council's contact with lawyers, evidence indicates he was not the declsionmaker. Nearly all correspondence from lawyers was addressed to both Mr Wong and Mr Pearson.
Mr Pearson gave evidence that he issued Not~cesand Orders at the direction of Mr Wong. When
Mr Graham, a partner in Abbott Tout, wrote to Mr Wong on 19 July 2006 to express his concern
about Council's plan to continue with enforcement action against Mr Curull~,he referred to Mr
Pearson having been 'directed' to issue a Notice of Intention to issue an Order.
In his submission, Mr Wong claimed this was an inaccurate summary of his position and evidence.
He said:
All correspondence to a Council is addressed to thelr General Manager Therefore it is standard
practice of a council to allocate correspondence it receives to approprrate staff to respond At Manly,
wlth only a few exceptions, staff are delegated the authority to respond to correspondence. As the
principal officer of Council, I am expected to be aware of serious non compliance issues. It is my
comply with the directions of Councll.
experience that most reasonable people would w~ll~ngly
Occasionally, but rarely, staff may ask me for an opinion about certain issues On those occasions, it
has long been my practice to ask staff for their views and recommendations and would more likely
than not, concur wlth their recommendat~onsOn the issue of Notices and Order, the consistent legal
advice to Councils has been to issue them as early as possible thus limiting the scale and cost of
rectification. More importantly, intervening early would limlt the cost to Council should these be
challenged.
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Mr Wong's emails to the complainants and Councillors in the Curulli matter demonstrated he had
his own opinion about the legality of Mr Curulli's representations, regardless of legal advice and
that he made the decisions to obtain additional legal opinions when the advice he received
suggested Council would not be successful in having the rooftop structures removedl
In his submission Mr Wong objected to inclusion of the information from Mrs Fortescue that he had
inspected the site of 30-32 South Steyne in May 2006 and coerced the builder to stop work. He
provided a list of delegates for a conference in Perth between 21 and 24 May 2006 to demonstrate
that he was not in Sydney and could not have visited the site. However, in the email from Mrs
Fortescue to Mr Wong at 2.48pm on 22 May 2006 she refers to his inspection on Friday (19 May).
Mr Wong responded two minutes later at 2.50pm (even though he was in Perth) and he did not
correct her by advising her that he not inspected on the Friday.
On balance, the evidence tends to support a conclusion that Mr Wong did inspect the site and
viewed the situation for himself on 19 May. Mr Curulli had made a personal undertaking to him that
the roof top was removed from the application in April 2003 and the complaint from the Peninsula
Owners Corporation in 2006 must have caused him a level of concern that he might not have had
with other enforcement matters. In my vlew, a site inspection would have been an appropriate
action for him to have taken.
In the case of the Humphreys, Mr Wong gave evidence that he was merely kept 'in the loop' by
staff However, there is evidence that he agreed to the initial inspection of the Humphreys'
construction and that he approved actions and decisions from the beginning right through to the
end of the mediation. Given his own evidence of his concerns about protecting the lntegrrty of the
Council's approval process, I find it difficult to accept his only involvement was that he was kept
informed of what was happening with various enforcement actions.
In his submission, Mr Wong said that these conclusions were not a fair reflection of his evidence and that 'an outrageous sleight of hand' had occurred between evidence about' the general.
practice, (that he is kept in the loop) which had then been applied to evidence about the particular
practice in the circumstances of these cases.
I have difficulty accepting this submission because in his evidence Mr Wong repeatedly used the
general practice at Council to distance himself from the particular decision-making in both cases.
~.

-

.

~

~r Wong denied in evidence that Mr Pearson worked directly for him and claimed he acted
independently in relation to notices and orders. He said Mr Pearson answered to the Divisional
Manager of Environmental Services Division but would ask him 'out of courtesy' what he thought
about certain things. However, evidence from Council's files showed that Mr Pearson answered
directly to Mr Wong on enforcement action in both matters even after a person was appointed as
Divisional Manager during 2006.
The evidence from Mr Pearson and Mr Stray indicated that staff performed tasks because of their
loyalty to the General Manager. Mr Wong expected staff 'to do the right thing' by him regardless Of
any professional advice and regardless of the risks to Council or the Interests of members Of
community. The evidence indicates that in return Mr Wong protected staff from criticism Or
complaint. Mr Wong's email in the early hours of 7 April 2006 to Mr Pearson was evidence he
encouraged the staff to take extreme lengths to pursue compliance even against sound legal
advice Further Mr Wong stated that 'these goings on' were kept from Council and the pubric. It
appears to me that this type of conduct was not recognised as inappropriate. In my view this was
because Mr Wong did not emphasise to staff the Importance of giving proper consideration to their
obligations to act in accordance with Manly Council's Code of Conduct and section 439 of the Local
Government Act 1993 'to exercise a reasonable degree of care and diligence in carrying out his Or
her functions under this or any other Act'.
in his submission on the draft document, Mr Wong said he doubted whether Mr Pearson and Mr
Stray gave evidence that they performed tasks because of their loyalty to him or that they were
expected to do the right thing by him regardless of the risks to Council or the interests of members
of the community. At the hearing, however, both Mr Pearson and Mr Stray spoke of their loyalty to
Mr Wong and it was clear from the documents on Council's files they were prepared to be involved
in pursuing action against the Humphreys in order to achieve a 'win' for the Council. In his email Of
7 April 2006 Mr Wong made it clear that he was apprec~ativethat the staff involved 'did the right
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thing' by him 'even when our lawyers and legal counsels and so-called bloody experts have
chtckened out long ago..'
Mr Wong further submitted that:
Decisions in regard to enforcement matters may from time to time involve the use of discretion. The
community expects the council to enforce compliance. I am sure that law-abiding citizens would
willingly remedy a wrong when it is pointed out to them, which is in the majority [sic]. Where a matter
involves a determined mind, the community expects the Council to use available legal means to
enforce compliance.
He also claimed his email of 7 April 2006 had been misconstrued. He claimed to be implying that
'Cases of council chasing up issues of non compliance are often invisible to the public' and a fair
reading of the email reveals he was saying councillors and the public cannot always see the effort
on their behalf to secure compliance. He submitted that instead of remarking on his 'diligent
attendance to council duties at 3 o'clock in the morning', the investigation 'unfairly sought to ...
obtain something sinister' from his email.
I do not accept these submissions. It is unclear to me why Mr Wong would have any proper reason
to be on council duties at 3 o'clock in the morning. To my mind, that Mr Wong finds it necessary to
work at two, three or four in the morning is more suggestive of a problem than diligence.
Additionally, the language in his email of 7 April seems to me to indicate his supportfor a level of
bravado and risk taking that is unacceptable for public officials exercising regulatory powers.
Mr Wong's own conduct did not accord with directions in Manly Council's Code of Conduct and the
Local Government Act when he was not fully frank with Councillors in July 2006 about-the legal
advice he had received from Abbott Tout that Council was unlikely to be successful in having the
roof structures removed from the roof and the reasons why. On 11 July 2006 the Mayor a s k e d
questions about how the situation regarding the consent for 30-32 South Steyne had occurred in
the first place and Mr Wong's response could only be described as defensiveand evasive. This i s
not the appropriate way for a General Manager to communicate with the Mayor and Councillors on
significant Council business.

~,
''

Mr Wong submitted that the former Mayor was already informed in relat~onto the Curulli matter. If
Mr Wong's submiss~onis correct, then it seems to me there would have been no need for the
former Mayor to send such detatled written questtons to Mr Wong It appears to me that the former
Mayor was in the same position as the complainants and was having dtfficulty understanding what
had happened.

4.7.4

Failure to answer correspondence and keep records

Like having good policies and procedures, the correct handling of communications from ratepayers
and the publtc is part of good administrative practtce, good customer services and tntegral to the
efficient and effective management of the Council's operations.
Mr Wong has demonstrated by his management style and administrattve practice that he took little
personal interest in monitoring Council's performance with the standards in the customer service
charter. He just hoped staff were answering correspondence and cla~medit was the responsibility
of the Manager, Administration to keep track of it. Mr Wong did not reinforce the tmportance of
proper correspondence handling.
In his submission on the draft document, Mr Wong said he gave importance to customers and
correspondence issues from the first day he arrived at Manly Council and he enclosed an agenda
from 17 January 2003 management meeting which showed 'outstanding correspondence report'
and 'customer faclng issues' as agenda items I note that these appeared to be standard agenda
items that would have been on management meettng agenda from before Mr Wong took over.
As a consequence of Mr Wong having so much of Council correspondence going through his office
he gave evidence he had too much to deal with and mtssed items. Even though he had a system
where Ms Lever managed issues for him and monttored the mail, it was apparent to me matters
failed to receive a response. In my view, this system was inefficient and contrary to good
administrative practice.
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In his submission onthe draft document, Mr Wong claimed that hardly any correspondence goes
through his office and the conclusion was a misrepresentation of the facts. However, the evidence
from the external consultant's records management review was that all the mail goes through the
General Manager's office, sometimes handled by Mr Wong directly andsometimes by Ms Lever.
The consultant regarded this process as cumbersome. Evidence from this investigation indicates
that this process does not necessarily ensure that correspondence will be efficiently and effectively
dealt with.
It is not uncommon in Councils for staff not to know how to deal with persistent communicators.
The outcome generally is that correspondence is filed without action or an inappropriate response
is provided. Some people give up trying to deal with the council but others escalate matters to
oversight bodies. Mr Wong gave evidence he was concerned to protect his staff from persistent
and unreasonable people and complaints were a source of stress for staff. Mr Ellis gave evidence
that staff were overwhelmed by the communications from the public and did not know how to
handle them. It is difficult to understand why Mr Ellis, having recognised there was a gap in
Council's internal systems, appeared not to have taken any steps to provide advice to the General
Manager about the problems staff were facing and to suggest measures that would assist staff.
The Council lacked a documented procedure for dealing with correspondence that would assist
staff to manage the process. Mr Wong's response of corralling staff from dealing with the public
was not the appropriate response to the stress that may be associated with deali'ng with persistent
members of the public. He needed to empower staff and to provide them with policies and
guidelines to assist them provide a service to all members of the community even those that cause
stress through their conduct. It was of concern that Mr Ellis, as Manager Corporate Governance
whose responsibility it was to review Council's policies did not identify this shortfall in .Council's
internal systems.

.

.
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The failure of Council officers to keep proper records of critical decisions, meetings, p h o n e - - ~
conversations, site inspections, advice or undertakings in these case studies was not only a failure
to comply with the State Records Act 1998, but also diminished accountability for and transparency
of its decision-making regarding enforcement action. Mr Wong did not keep any records of
meetings he attended or conversations he had with key stakeholders in matters such as the
meeting he had with Mr Curulli on 7 April 2003. Staff involved in these matters kept records in their
electronic system but did not ensure they were always saved in Council's electronic records
management system or on the paper files. Mr Pearson kept official records in diaries which he took
with him when he let7 the employment of the Council. Mr Wong and Mr Pearson held meetings with
the Peninsula Owners Corporation and kept no records on Council's paper files or in the electronic
records management system of those meetings. Mr Pearson and Mr Stray attended site
inspections at the Humphreys' building site but only sporadic records was found on Council's files
of site Inspections in Richmond Road.
In his submission, Mr Wong said that as far as any criticism about Council's records system, it is
more about the difficulty involved in retrieving records quickly than Council not keeping records. I
do not accept this submission. The external consultant's report indicated, and this investigation
found, records are not kept in the first place or they are not kept in accordance with the
requirements of the State Records Act.
Mr Wong's own records management was confusing and inefficient. In his submission on the dran
document. Mr Wong said that he did not have a separate electronic records system to the Council's
system. However, the evidence from Council's documents showed that when he receives emails
he keeps them in his electronic mail box and then decides whether to send them to records. On
more than one occasion during the course of this investigation, Mr Wong produced for us from his
personal email box documents that would constitute official Council records but that had not been
stored in Council's official record system. The evidence he gave at the hearing indicated he had a
lot of emails in his personal electronic system and, because of the number involved, the records
were hard to access. For this reason, it appears to me that Mr Wong's retention of a large number
of official Council records in his personal system over a long period of time would be contrary to the
requirements of the State Records Act.
It was of concern that Mr Ellis, as Manager Corporate Governance, did not appear to play any role
in ensuring that the Council had a records management policy that complied with the advice from
the State Records Authority. Nor did he appear to play an active part in reminding staff of their
obligations for keepina records of Council's business. The General Manager's lack of leadership in
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record keeping filtered throughout the organisation and hls engagement of an external consultant
to review Council's records management processes only occurred following our intervention as a
result of a further complaint from the Peninsula Owners Corporation.
The investigation was unable to find any mechanism in the Management Plans or Annual Reports
for accountability to the Council or the community for correspondence handling or records
management I am unable to understand why the Councll no longer considers it necessary to
include plannlng for and accountability of such slgnificant aspects of Council's activities.
Mr Wong's decision to engage an external consultant to review Council's records management
system is to be commended. I note that Mr Wong advised us he has agreed to implement all but
one of her recommendations. In his submission, he sald 'Whatever deficiencies might exist in
recording keeping .... have now been addressed by the engagement of the external consultant and
the implementation of all but one of her recommendations'.
It was of concern, therefore, to receive information that the audit conducted into compl~ancewith
records management policy and procedures indicated a poor level of compliance and the decislon
to introduce a new records management system had not been fully and properly implemented.
Given the obligations and importance of keeping proper records of its business transactions and
the poor performance of counc~lin correspondence on correspondence handling and records
management, responsib~lltiesfor such management should be integrated into the performance
management plans of all senior staff.
4.7.5

.

Imprecise drafting of development consents

Similarly, the poorly worded planning reports and notices of determination for DAs impacted on the
effectiveness of the decision-making and contributed to significant confusion both at Council and for external parties such as the objectors in the Peninsula Owners Corporation. This deficiency also^.
affected the ability to take enforcement action and contributed to the costs associated with legal
advice that Mr Wong obtained because the interpretation of the consent conditions was central to
the problems that the solicitors and counsel were asked to address.
It is my view that councils should assume that it is likely the council or a private certifier will be
called upon to enforce consent conditions. Counclls can avoid or prevent the creation of many
problems if they ensure that proper care and consideration is given to the drafting of conditions of
consent that are free from uncertainty or ambiguity and are simple, understandable and free from
conf~sion.'~
4.7.6

Failure to properly deal with complaints about non-compliance matters

The evidence in this investigation indicates that the officers involved in these matters paid little
heed to their obligations to deal appropriately with complaints about non-compliance matters.
When the members of the Peninsula Owners Corporation first complained in May 2003 about the
wording of the Notice of Determination for the development at 30-32 South Steyne Manly, the
matter was ignored by the General Manager to whom it was addressed and by planning staff (if the
letter and email were in fact directed to that section). We were unable to find any evidence on
Council's files of what happened to that correspondence, other than that it was filed.
The failure to deal with that complaint had consequences in 2006 when the Peninsula Owners
Corporation complained about the construction associated with that Notice of Determination. At
that time it was apparent the problem the subject of the 2003 complaints had developed into a
significant matter that cost the Council a large amount of money and staff resources to deal with in
2006 and also had slgnificant adverse consequences for the Peninsula Owners Corporation. The
fa~lureof the Councll to deal appropriately with the matter in 2006 caused the complainants to
involve Councillors and the Mayor and to seek a number of meetings with Council management
regarding the advlce they were receiving.

" NSW Omoudsrnan Enforccn~enrGt1;debnes for Councils, 2002, page 23 ana sectlon 81 3 of the NSW Ombudsman s
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The complaints from Mr and Mrs Humphreys about their unfair treatment in relation to Councll's
enforcement action at the properties in Richmond Road Seaforth were also not dealt wlth
appropriately by Mr Wong or Mr Pearson and this encouraged the escalation of those complaints to
Councillors and other off~cersto seek a review of decisions that had been made. Few of thew
letters and emails were answered and those that were answered by Mr Pearson contributed little to
a proper explanation of the reasons for Council's actions The Humphreys' attempts to obtain a
proper explanation from the Council had an impact on Council's resources.
The complaint handling system at Manly Council appeared to me to be ad hoc and unguided by
proper training or appropriate management by senior staff. The complaints management policy was
sign~ficantlyout of date until September 2008 when we drew Mr Wong's attention to previous
advice to Council from the former Department of Local Government and Professor Sourd~nabout
the need to br~ngthe Councrl's policy Into l ~ n e
with the AustralIan Standard
Under the leadership of Mr Wong, complaints were dealt with in a largely arbitrary manner
according to the views of the person to whom they were allocated or in accordance with the
General Manager's personal views as to how individual complaints should be addressed. The
evidence of this investigation supports the view given by some witnesses to the Sourdin review that
members of the public who made complaints to the Council were regarded as nuisances and
sources of irritation, and as troublemakers if they were persistent. The information ava~lableto th~s
~nvestlgationindicates that the outcome for complainants was generally unsatisfactory, very often
without resolution or even a response.
The Council's inconsistent approach was revealed by the complaints in these case studies where
staff did not deal with the Humphreys' complaints appropriately, wh~lethe General Manager was
~nvolved personally in directing the management of the Peninsula Owners Corporation's
complaints. Th~sinconsistency was not explicable by any policy or wrrtten guidance but rather the
views of the General Manager and staff about the merits of the complaints or s~mplythe
complainants. In his submission on the draft document, Mr Wong said he was ~nvolvedin the
Peninsula Owners Corporation's complaint because of the exceptional circumstances and because
of the Mayor's rnvolvement.
Staff were not using the existing complaints management policy nor were they reminded about it. It
was not clear how staff were tra~nedin complaints handl~ng.Even if staff wanted to follow an
accepted process for dealing with complaints they would not have been assisted by Councll's
policy. The lines of responsibility and authority for dealing with complaints were not clear as the
policy was so out of date it was not relevant to the structure after 2003. Mr Wong reported to us
that responsibility for implementing the complaints management policy was now with the Customer
Service Manager, but this did not appear on the position description for that role. There was no
position in Council designated with responsibility for complaints management. It was not part of the
responsibilities of the Manager Corporate Governance, even though it should be an element of any
corporate governance framework.
It was clear the General Manager knew little about the policy and had not even read it when he
attended the hear~ngin September 2008. The General Manager played no role in ensuring staff
were aware of thew respons~bil~ties
for handl~ngcompla~ntsand d ~ dnot monitor their compliance
with the policy Given the recommendations in two external reviews of Council's management
issues criticised Counc~l'scomplaints management policy, he would have been aware of the
deficiency of the policy and the need for a review. When we asked Mr Wong to tell us which
complaints were dealt wlth under the complaints management policy he referred to a service
request about the untidiness of the beach. His interpretation of what constituted a complaint was
very narrow and would have eliminated all but a few complaints.
The Council provided misleading advice to the former Department of Local Government about the
complaints management policy having been updated and placed on its website in response to the
recommendations from the Promoting Better Practice Review report in 2006. The Council also
gave m~sleading~nformationto us in 2007 in response to our complaints hand~ngsurvey when it
said the policy was reviewed every two years. It was clear to me that off~cersresponsible for
providing advice to external agencles did not use the policy and therefore did not give accurate
advice about it.
Mr Wong was unable to explain why he took little interest in the complaints management policy and
Mr Ellis could not explain why, as Manager Corporate Governance, he had never suggested to Mr
,,
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Wong that it be updated. Concern about the complalnts management policy was expressed by both
Former Department of Local Government and Professor Sourdin with no effect. Whllst Mr Wong
in~tiallydenled there were any problems wlth the complaints management policy, I note that he
placed a revised draft complalnts management pollcy on Council's website in September 2008
during the hearings.
In evidence Mr Wong told us complaints were not being handled properly by staff because of
Inadequate training and understanding of the tools ava~lableto help them. However, the outcome of
the Council's establishing a new position to resolve complaints would be to central~seresponsibil~ty
for all complaints management in the General Manager's Unlt rather than lust responsibllity for
ensuring all complaints are appropr~atelyactioned and acquitted. Thls is not best practlce for a
modern publlc sector agency and this proposed approach should be reviewed in line w~thbest
practice.
Mr Wong submitted that I had ignored his revised complaints handling policy. On the contrary, this
policy has been examined and I have concerns about the negative message the new policy sends
to complainants. Complainants are told to resolve their complalnts themselves by using Council's
existing procedures and they are warned if they complaln about the conduct of a staff member they
have to bear in mind Council would seek legal advice and give it to the officer if Council regarded
the complaints as vexatious or malicious. This is contrary to the splrit of the Code of Conduct which
provides for members of the public to be able to make complaints about staff wlthout threats of
legal action by the Council It is also contrary to Council's customer service charter which
encourages the public to make complaints and contrary to the former Department of Local
Government's advlce to councils in its circular 08-05 that counclls are not to meet the costs of an
action in defamation taken by a councillor or council employee as plaintiff in any circumstances or
of seeking advice in respect of poss~bledefamation, or In seeking a non-litigious remedy for
possible defamation.
The new draft complaints management policy has an inward focus It appears to reflect Mr Wong's
views that it is Council's responsibllity to deflect cr~ticismand protect staff from members of the
public who placed demands on them. I am satisfled the General Manager does not have an
adequate understanding of Council's need to adopt a compla~ntsmanagement policy to properly
fulfil its service obligat~onto the ratepayers and cltlzens who deal with Council.

I am also satisfied Mr Wong does not have an adequate understanding of his responsibility to deal
with complaints about staff in accordance with the requirements of the Code of Conduct. The
management of complaints about staff in accordance with the Code of Conduct does not contradict
his obligations to provide a non-threatening workplace. It is not apparent how regarding complalnts
about staff as vexatious or malicious and threatening complainants that Council would seek legal
advice for the staff member involved would produce a non-threateningworkplace.
The new draft complaints management policy should be reviewed by a person not associated with
Manly Counc~land who is competent and exper~encedin complaints management When the new
policy is adopted by Counc~lall staff and councillors should be trained in its use and they should be
obliged to act in accordance with the policy.
It does not appear to me that the General Manager has been held accountable for the
unsatisfactory management of the complaints process at the Council Until November 2009, the
elected Council had not received information from staff about complaints management. There was
no feedback to either senior management or the Council about the numbers of complaints
received, the numbers processed, types of complaints or trends, even though the Management
Plan speclfled this information as a measure of a key outcome for customer service Council's
response to our complalnts handling survey in 2007 confirmed the Council's systems dld not
prov~defor accountabil~tyto senlor management or Councll about complalnts. The provisron of the
informat~onabout the Tell Us service to Council in the quarterly update on the Management Plan
occurred after Mr Wong received the initial statement of facts as part of this investigation

I do not accept Mr Wong's submissions on the statement of facts and the draft document that the
problems with the way Council handled the complaints the subject of thrs investigation were as a
result of the 'significant role' of the former Mayor or the antecedent conditions of the neighbourhood
in the case of the Humphreys. The Humphreys contacted the Mayor and Councillors because they
were dissatisfied with the Council's response to their complaints and their perceptions they were
not being treated fairly In the Mayor's evidence, he rejected the Humphreys' claims. The Peninsula
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Owners Corporation contacted the Mayor out of frustration with the way in which Mr Wong was
dealing with their complaints. The Mayor became so concerned about the actions of the General
Manager he took the step of writing to Mr Wong in order clarify what was happening. Mr Wong
claimed in his submission that he and the staff had the full support of the former Mayor. However,
this does not appear to me to be the case, given the evidence.
In my opinion, the escalation of the complaints did not appear to be as a result of the personalities
of the complainants, the history between disputing neighbours or less than proper motives and bad
faith on the part of the complainants as Mr Wong claimed in his submission on the statement of
facts. The escalation of the complaints was the outcome of the General Manager's attitude to
complaints.
It is disappointing that even after having read the provisional statement of facts and the draft
document Mr Wong continues to assert the unworthiness of the complainants, the duplicity of the
applicant in the South Steyne matter and the role of the former Mayor. Mr Wong's inability to
acknowledge his own role, the unprofessional conduct of his staff, particularly the appalling
dishonesty of his former Manager of Compliance and Enforcement and the failure of Council's
systems that led to these complaints, leaves me with little confidence that future complaints to
Manly Council are likely to be dealt with in an impartial and professional manner.
Mr Wong's submission that 'it is difficult to develop policies, practices and procedures which cater
for all and in particular the more extreme situations' is of concern to me. While I do not agree that
these two complaints were 'extreme situations', appropriate and well-crafted policies and
procedures properly implemented by trained staff provide the organisation with the ability to explain
and defend its decisions and assures the community that their complaints
will be dealt with
~.
consistently, objectively, courteously and in a timely fashion.
There was no evidence in relation to the two cases studies that the complainants exhibited any
unreasonable complainant conduct that might have attracted descriptions supportive of the view
that they had created 'extreme situations'.
In his submission, Mr Wong said that I seemed to have a 'na'ive view' that the complaints process
would be automatically influenced for the better by empowering staff and providing appropriate
training and guidelines. He also claimed empowering staff 'might be perceived to be a laudable
objective' but it was one 'which must be considered in the light of the resources requlred to achieve
it'. It is unfortunate that Mr Wong regards it as too difficult and costly to empower, train and gulde
staff in the handling of complaints when it is best practice in complaints handl~ng.
In another submission, Mr Wong advised that complaint resolution is the responsibility of every
staff member and training in customer service is compulsory for all staff. Customer service trainlng
includes conflict resolution and complaints management and is held at least four times a year. He
said that most of the complaints are recelved over the counter and are dealt with by customer
servcce staff, reporting to the Manager Customer Relations. He further advised that Code of
Conduct and formal complaints are now investigated and managed by the Manager Corporate
Governance This submission seems to me to be in conflict with his earlier submtssion that
empowering staff to deal with complaints was 'naive' and too costly.
Mr Wong further said my comments on Council's complaints management did not seem to have
taken into consideration 'the revised and tmproved systems' Council now has in place I have
considered the revised complaints management policy and appointment of specific staff to manage
general and Code of Conduct complaints as well as the revised compliance and enforcement pollcy
(refer to sectlon 4 7 2). 1 believe both policies are deficient documents that require revislon by an
external consultant with expertise in local government policy development.
Mr Wong's submissions on the provisional statement of facts and the draft document have not reassured me that he fully understands a whole-of-organisation approach to cogplaints handling as
specified in the Australian Standard for complaints handling in organisations. It does not appear
to me that Mr Wong's revised and improved systems are modelled on the complaints management
framework in the Standard or that there has been any commitment and leadership from the elected

'I Standards Australia, AS IS0 1002-2006Customer satisfaction - Guidelines for complaints handling in organisations,April
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Council and the senior executive of the admlnistratlon to develop a whole-of-organ~sation
complaints management framework. His new systems centralise complaints management in the
General Manager's unit in the positions of the Manager, Corporate Governance, the Manager
Customer Relations and a small number of customer service staff.
In my view, Mr Wong's 'revised and improved systems' need to be reviewed in terms of the
Australian Standard and the Ombudsman's guidelines and the elected-Council and senror
executive of the administration need to work together to establish the Council's complaints handling
framework. The elected Council should take an active interest in the development and periodical
review of the complaints management policy and framework and provide leadership by promoting
awareness of the complaints handling process and customer focus throughout the Council. Given
the significance of effective complaints management for good publlc administration and customer
service, all senior managers should be held accountable through their performance management
plans for implementing the Council's complaints management framework.
I conclude Mr Wong's management of the complaints process at the Council provided a poor
service to the community, was contrary to good administrative practice and his obligations under
section 335(1) of the Local Government Act 1993 to manage the Council's operations efficiently
and effectively.
I conclude that the General Manager's approach to complaints demonstrated his lack of interest in,
if not hostility to, receiving negative feedback from the community about Council's staff, systems
and processes.
I conclude that the new draft complaints management policy is a deficient policy and needs to be
reviewed to brlng it into line with the Australian Standard and best practice in complaints handling.
4.7.7
4 7.7.1
. . .
-.
. .
. .

Acting on irrelevant considerations
The applicable principles

Section 4.1 of the Code of Conduct directed staff not to act on improper or irrelevant grounds. The
Council's Charter also required it 'to ensure that, in the exercise of its regulatory functions, it acts
consistently and without bias..'. The principles of administrate law also require decision-makers not
to consider irrelevant considerations.16 Council's actions in both case studies were based on
irrelevant consjderations or matters that were not applicable to whether or not a breach of the
Environmental Planning and Assessment Act 1979 had occurred.
4 7.7.2

Communications from neighbours

In both cases, the Council's actions were based on the repeated corn
who used the office of the Mayor to increase the pressure on Council to take the actions they had
suggested. It is clear from the evidence certain members of the Peninsula Owners Corporatlon
stood to gain materially from legal action by the Council because the structures on the roof
materially affected their views, and therefore, the value of their properties. There was no clear
evidence of material gain for the residents of Richmond Road who complained to the Mayor,
Councillors and the General Manager other than the desire to restrain the design of the dwelling
and placement of the pool at No 15 because of heightened perceptions of how these might impact
on them. It appears to me the complaints by No 15, No 17 and No 19 were very likely motivated by
a breakdown in relationships between neighbours as a result of the three developments occurring
at the same time.
Evidence indicated that Mr Pearson was not overly concerned about the initial complaints
regarding the Humphreys' development However, his view quickly altered in response to the
complaints from nelghbours. Consequently, it appears to me that Mr Pearson took actions intended
to satisfy the concerns of neighbours rather than because those actlons were in the public interest
The evidence shows that Mr Wong responded to the complaints from neighbours about the
development at 30-32 South Steyne by taklng actions to satisfy the concerns of those neighbours
rather than because those actions were in the public interest. While I understand that the Council
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needed to be responsive to community concerns about developments in their neighbourhoods, the
Council was obliged to be balanced, consistent and fair when assessing those concerns.
In h ~ ssubmission on the draft document Mr Wong said he was acting in good faith in the public
interest when dealing with the Peninsula Owners Corporation's complaint and he understood that
to mean it was incumbent upon the Council to attempt to do its best, including exhausting its legal
options. I do not agree with this submission. Acting in the public interest does not mean Council
had to exhaust all options to assist individuals Acting in the public interest is about acting in the
interest of members of the community as a whole, or at least to a substantial segment of them In
appropriate cases, it may well be that the publ~cinterest is best served by the Council taking no
action on a matter.
4.7.73

The personal views of the General Manager and staff

Also from the evidence, it was clear Mr Pearson's compliance actions were heavily influenced by
his personal view that the Humphreys needed to lodge a section 96 application. While he did not
take the extreme view of his colleagues, Mr Stray, Mr Christmas and Mr Islam that a fresh DA was
required, he rejected the Humphreys' insistence they were acting in accordance with the approval.
Mr Pearson gave evidence he st111held the view that had the Humphreys lodged a section 96
application as he suggested to them, they would have avoided the enforcement action. When the
Humphreys rejected his solution, the evidence Indicated that he decided to 'go hard on' them.
Mr Stray believed the Humphreys were using 'poetic licence' when they interpreted the consent as
allowing them to enclose their under croft and were trying to get their own way in defiance of the
Council. He also held the view the Humphreys might gain some future advantage from altering their
dwelling from the approved plans. It was significant that the three dwellings in Richmond Road all .:
had under croft areas immediately adjacent to their swimming pools. The Humphreys initially
decided to have an open basketball area but later added sliding doors and one wall to enclosethe area. Mr Stray was firmly of the view that this allowed them to use the area as separate.
accommodation in the future. This was difficult to reconcile with the approval by Mr Stray of almost
identical enclosed under crofts for No 17 and No 19 with very similar internal fixtures to those
- included by the Humphreys in their under croft..

~~

-.
~.

-

..

The Council's conduct in dealing with complaints about non-compliance at 30-32 South Steyne was
influenced by Mr Wong's personal view that the applicant, Mr Curulli, had deceived him on 7April
2b03snd his fear the Peninsula Owners Corporation would titigate if Council admitted any type of
error in its processes. Mr Wong gave evidence he objected to Mr Curulli's liberal interpretation of
what Council had approved and he was not happy about the way Mr Curulli defied Council in
relation to its notices. Mr Wong wanted to make sure he did not 'get away with it' and he believed
he had good grounds to'force Mr Curulli to comply, in spite of repeated advice from lawyers,
barristers and experts to the contrary. Mr Wong held the view Mr Curulli had a 'social contract' with
the Council to comply with consent and that he had not applied to Council for what was built on the
roof because Mr Curulli's letter said he would remove the rooftop terrace.
Evidence in letters from Council's legal advisers was that Mr Curulli was complying with the
wording of Council's consent and the approved plans. In these circumstances, the problem was not
Mr Curulli's conduct but the Counc~l'sfailure to properly draft the consent to give effect to its
intentions wlth regards to constructions on the roof and to check the plans. Thls was a problem
that, in my view, the Council did not want to accept or admit
Mr Wong also testified that at a future stage Mr Curulli would be able to gain an advantage from the
structures and Mr Wong believed that this should be prevented.
I found Mr Wong's evidence that he had been subjected to pressure from the Peninsula Owners
Corporation to be credible and supported by evidence on the files. Their level of contact with Mr
Wong and Dr Macdonald was constant throughout 2006. At least one of the members of the
Owners Corporation was a lawyer and the Owners Corporation had made their intentions known to
Mr Wong. This increased his resolve to continue to pursue any legal avenue to force Mr Curulll to
remove the structures on the roof that were impinging on the views of some of the residents of the
Corporation.
Mr Wong submitted that '[elven when subjected to pressures, administrative principles of
exercising good faith and balance of judgment were maintained at all times'. He said that the
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pressure was put on everyone include him because time of was of the essence. He said that given
the exceptional circumstances in the Peninsula Owners Corporation's complaint, 'a person in my
posit~onwould be expected to exhaust all possible inquiries'. He asked for a second opinion but the
Mayor and the complainants' involvement resulted in the third opinion being sought.
The actions Mr Wong took indicate that he was driven by his concern as to what the Peninsula
Owners Corporation might do. In July 2006 he told Councillors that any delay by Council in taking
action would be v~ewedwith suspicion by the Peninsula Owners Corporation. He wanted to stop
the work on the roof because he was receiving regular emails from residents. Mr Wong's concerns
led him to pursue action beyond what could be considered reasonable or appropriate. In my view,
Mr Wong was unable to recognise where the public interest lay It is crltical that the General
Manager as a publ~cofficial performs his dutles and exercises his discretionary powers in ways that
promote or preserve the public interest Mr Wong subm~ttedthat he has always held the interest of
the publ~cas paramount. He also said this provisional conclusion was unsupported by the
evidence. From his perspectrve he believed the developer was seeking to 'build somethrng which
had not been applied for and which council had not approved by taking advantage of a later
document that was not intended to affect the original approval'. However, it was clear from
Council's legal advice that the 2003 consent was the relevant approval For this reason, I reject Mr
Wong's submission.
Nothing in these submissions has caused me to change my provisional conclusions that actions
and decisions in both case studies were the result of the personal views of the General Manager
and staff and that these were not relevant cons~derations.
4 7.7.4

The Council's views about private certifiers

It is clear to me that Council officers involved in these case studies had a negative view generally
of the work of private certifiers. They believed private certlf~ersdid not have the same view of
protecting the Integrity of the Council's approval process as the Council did. Mr Pearson gave
evidence private certifiers dld not inspect the work regularly enough and were not competent at
drafting Notices of Intention. Mr Wong gave evidence Mr Curulli was 'h~dingbehind a private
certifier' when not complying with consent.
It is clear to me that Council determined the Humphreys and their private cert~fierneeded to be
sent a message about what happened to applicants when they made even minor variations to their
development without seeking approval from the Council beforehand. It was also clear that Council
officers were displeased that private certifiers could approve variations to developments. Mr
Pearson demonstrated a strongly negatlve attitude to the work of Mr Lyall Dix, the Humphreys
PCA. He clalmed that Mr Dix had numerous disciplinary actions taken against him at the Bulldlng
Professionals Board. However, such claims were not substant~atedby a check of the disciplinary
register of the Board. It is possible that he was mistakenly referring to Mr Dix's involvement in some
lltigation regarding the interpretation of the certification under the Environmental Planning and
Assessment Act 1979.
These views encouraged the officers to believe they had a greater moral responsibility to take
enforcement action when there was a private certifier involved. However, it was an irrelevant
consideration for determining whether there was a breach of the legislation.
4.7.75

The Council's vrews about involving lawyers

It is also clear to me that Council offlcers took a negative view generally of developers who
involved lawyers or lobbied councillors regarding enforcement action and such views impacted on
thelr decisions and actions Both Mr Wong and Mr Stray gave evidence that enforcement action
was requlred by Council in cases where its right to enforce its decisions was challenged, especially
when an applicant had retained a lawyer. In my view, the fact that the Humphreys were lawyers
and were exercising their legal rights, to a great extent, influenced the decisions Council took to
reject any explanation they or their experts provided to support claims they were complying wrth
consent. I find it s~gnificantthat for the neighbours at No 17 who also had non-compliance issues.
notably a large retaining wall that had no consent, Mr Wong and Mr Pearson accepted their
explanations.
When Mr Stray was asked whether he thought the Humphreys had been treated differently to the
owners of No 17 and No 19 Richmond Road in relation to enforcement action, he gave evidence

~ N S Ombudsman
W

3 September 2010

Manly Council Investigation
Final Report

they had but it was because they involved lawyers. Mr Wong gave evidence that the Humphreys
were politically active and in contact with Councillors He also gave evidence about Mr Hurnphreys
being a lawyer and more likely to pursue his rights. It was difficult to understand what relevance
any of these opinions have as to whether there was breach of the legislation.
In his submission on the draft document, Mr Wong claimed that his comment about Mr Humphreys
beiqg a lawyer related to his ready access to legal assistance to resist the enforcement notices and
nothlng more. In the context of his evidence it appears to me that Mr Wong was suggesting more,
namely that because Mr Humphreys had contacted Councillors and he was a lawyer wlth the ablllty
to pursue his rights, the Counc~lneeded to pursue him more vigorously In my vlew these are not
relevant considerations for the exercise by a Council of its regulatory powers.
I conclude that in both case studies, Council made decisions to take enforcement action based on
~rrelevantconsiderations This was contrary to Manly Council's Code of Conduct, and good
administrative practice.
4.7.8

Treatment of the facts

4.7.8.1

The applicable principles

Section 4.1 of Part 1 of Manly Council's code of Conduct directs staff to take all reasonable steps
to ensure that the information upon which decisions or actions were based was factually correct
and directs staff not to act unreasonably. The principles of good administrative practice require
public officials to ensure that all relevant information is obtained, is factually correct and is properly
documented." The principles of good administrative practice also require public officials to
exercise their discretionary powers reasonably and appropriately, given the circumstances in .each
case."
4.7.8 2

.
.~.

..

Inconsistent treatment of the facts

In the case of the Humphreys, there is evidence that the Council went to extraordinary lengths to
examine the Humphrey's construction in detail and in an inconvenient and disruptive manner
despite what appears to have been clear at the time that the variations to the dwelling had little or
no impact on the environment or neighbours. The enclosure of the under croft area reduced the
sound effect of basket ball being played and the additional excavations for a plant room had no
external impact, The issues about the increased size of the balcony were resolved after the site
inspection when it was determined that, as the Hurnphreys were also being overlooked, it was not
reasonable to continue to claim overlooking as a reason for requiring changesto the balcony width.
It is difficult to understand the Council's concerns about the Humphreys' enclosure of the under
croft area and the extension of the plant room area at their dwelllng when we examined the
neighbouring dwellings. Mr Stray and Mr Pearson had ignored the fact that the owners of No 13
had undertaken the same enclosure of their under croft area and Council had issued a buildlng
certlflcate for those works Mr Stray and Mr Pearson also ignored the fact that the owners of NO 17
and 19 had enclosed their under croft areas and installed the same internal facilities such as
bathroom, kitchen sink, and cupboards as had the Humphreys. However, Council appeared to
have had no concern that owners of No 13, 17 and 19 would use their under croft areas as
separate accommodation, even though there was the same potential as the Hurnphreys'
rumpus/basket bail area.
The retaining wall at No 15 was not included in Mr Pearson's file note of the inspection on 2
November 2004, although it had been constructed seven months prior to Council's investlgatlon. It
appears to me that the wall only became an issue at the site inspection of 30 December 2004 when
Council could not find any other grounds to justify issuing a Notice of Intention. The facts about the
changes to the wall were provided to the Council through the Humphreys' PCA, engineers and
surveyors. It is unclear to me why these expert opinions carr~ed no weight in Council's
considerations.
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The treatment of the facts about the walls and land at the frontages of No 15, No 17 and No 19
were inconsistent without any apparent reason. The owners of No 17 and No 19 had removed a
large amount of native vegetation during construction of their pools that was contrary to the
approved landscape plans. The owners of No 17 had constructed a large loose rock retaining wall
out of excavated material and No 19 had also used excavated rock to form a loose rock retaining
wall in front of the swimming pool. When Mr Pearson conducted his inspections of No 17 and No
19 Richmond Road in November 2004, his report made no reference to No 19 at all and his actlon
with regards to No 17 was to write to them asking for an explanation.
It is clear the walls at all three properties impact on the streetscape. Dr Lamb, Council's expert
w~tness,expressed concerns about the impact of all three walls that would have suggested tne
Counc I shoulo have cons~dereothe impacts of the walls at No 17 and No 19 at the same time as
the wall at No 15. It is difficult to understand Mr Pearson's strident stance about the negative
effects of the change from a stepped retaining wall to a vertical wall at No 15 while taking little
interest in the negative impacts of the removal of native vegetation, some of it even on its own land,
and the construction of unauthorised loose rock walls at No 17 and No 19.
4.7.8.3

Disregardingthe facts

In the case of the development at 30-32 South Steyne, Manly, Mr Wong's and Mr Pearson's failure
to keep any records of inspections and meetings hampered a clear understanding of the reasons it
took enforcement action against Mr Curulli. Mr Wong and Mr Pearson disregarded the clear advice
from Council's lawyers that in fact Mr Curulli had consent to construct the items at the roof level,
preferring to approach the matter on the basis of what it believed was the intended position, not the
actual legal position. Mr'Wong and Mr Pearson gave little credence to the representations by Mr
Curulli or his legal adviser and pursued enforcement action, despite a lack of evidence of a breach
of the Act.
. .

~

~~

There is credible evidence that Mr Wong misrepresented the facts to the Mayor and Councillors in^
his emails in July 2006. Mr Wong received clear legal advice from Ms Finn by letter on 3 July 2006
that the lift overrun, planter boxes, void and plant room had been approved by consent to the
. section 96 modification of 5 May 2003 and had been constructed as approved by Council. She also
advised Council to withdraw the order before further expense was incurred. However, in Mr Wong's
.~
'private briefing' to Councillors on 9 July 2006 he said that the applicant was not building in
accordance with the approved plans of 2001. He further told them Council would have applied to
~.
the Court for an injunction but no one could locate the approved plans to put before the Court and
.
the only course of action was to issue notices and orders.
When Mr Wong read the draft document, he submitted that he had no record of having received Ms
Finn's letter of 3 July 2006. He also said.
I had no reason or cause to mislead anyone let alone my own councillors and Mayor. My emall to
Councillors was based on advice I received that the Notice issued was not in order
In his submission on the draft document, Mr Wong said after he had obtained a second opinion, he
concluded that the Council's position was weak because it was unable to located missing plans
and documents. He claimed that my conclusion about misrepresentat~oncould not be sustained
because the former Mayor was fully engaged with residents about the progress of complaints and
he was also briefed by Mr Wong He said he had no reason to misrepresent the Council's position
and records show that he did not. Further the ~nformatlonprov~dedto former Mayor 'by way of our
respectwe memos would not have been unfamiliar to him'.
While Mr Wong denies having received Ms Finn's advice of 3 July 2006, 1 believe this does not
mean he was not made aware of its contents. The faxed letter was addressed to Mr Wong as well
as Mr Pearson and he and Mr Pearson were working closely together on the enforcement action.
Even if the fax had been given directly to Mr Pearson, given the nature of their working relationship,
I believe there is reason to assume that Mr Pearson would have shown Mr Wong this letter from
Ms Finn because of the important nature of the advice and the need to seek guldance from Mr
Wong at that po~nt.There 1s credlble evidence that Mr Pearson was well aware of Mr Wong's level
of ~nterestin the matter and would not have acted without consulting him and showing h ~ m
document.
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In any event, even allowing that Mr Wong had not discussed with Mr Pearson the letter of 3 July
2006, when he sent his email to Councillors Heasman and Lambert (that was also copied to all
other Councillors) at 7.34pm on 10 July 2006, he had been fully br~efedby Ms Finn with a copy of
senior counsel's legal advice. It is inexplicable in these circumstances why he did not fully and
properly advise them of that legal opinion, but repeated what he had told them on 9 July.
The General Manager's assertions about Mr Curulli or his agents manipulating various types of
plans with Council stamps on them, and of plans being stolen, was not based on any evidence in
his possession but, in my view, on his need to blame Mr Curulli for the situation. The members of
the Peninsula Owners Corporation told him twice they had only seen the August 2000 plans when
the DA was notified to them in January 2001. The applicant, through his solicitor, also told Council
the plans they had in their possession were August 2000 plans. I found it remarkable and of
serious concern that Mr Wong gave evidence he was still looking for the OctoberINovember 2000
plans mentioned in the Notice of Determination of 29 January 2001. 1 am also concerned that while
he had never seen the plans, he believed they contained information that would vindicate his
stance that Council's lawyers did not have full information about the development.
In his submission Mr Wong said it was difficult to see why I should conclude that he needed to
blame Mr Curulli for the situation. He stated that it was his understanding the original DA had not
given approval for what was sought to be achieved and Mr Curulli was seeking to take advantage
of some later planning instrument which had not intended to depart from that situation. He claimed
the inability to locate the plans was an obvious deficiency in Council's process. It is of serious
concern to me that Mr Wong has failed to acknowledge Council's legal advice that in 2003 Council
had approved what was constructed on the roof top in 2006 and maintains his position that the
2000 plans were relevant if only they could be found. Mr Wong's repeated assertions are
inexplicable other than they suggest that it was Mr Curulli who was af fault and not the Council.

.

~

.

~~...

-

~'

There is also credible evidence that Mr Wong continued to misrepresent Council's legal position to''^^
the Peninsula Owners Corporation. He was not frank with them about the legal advice he had
received. It was concerning that after the Council withdrew the order issued to Mr Curulli on the day
of the Court hearing, Mr Wong told the Owners Corporation that Council was issuing another order.
This caused an unreasonable level of confusion and concern for both Councillors and the members
of the Peninsula Owners Corporation. It resulted in the Mayor's written. questions to Mr Wong that
were obviously aimed at clarifying Council's actions. It was of concern that Mr Wong's responses to
the Mayor were very briefand unhelpful. It is my view that this should have been the time when Mr
Wong provided a full and proper explanation to both Councillors and the complainants in keeping
with his obligations under section 439(1) of the Local Government Act to 'act honestly and exercise
a reasonable degree of care and diligence in carrying out his or her functions under this or any
other Act'.
After the Council's action against Mr Curulli had t o b e withdrawn on 11 July 2006. Mr Pearson
found new non-compliances at the development and issued further Notices of Intention, as Mr
Wong had advised the members of the Peninsula Owners Corporation Council intended. These
further Notices of Intention were issued within days of the withdrawal of the Order despite that fact
that legal advice was clear that the construction on the roof top was in accordance with the
consent. Again early in 2007, Council wrote to Mr Curulli that there were unauthorised plantings on
the roof level and outstanding construction works. This was despite the fact that the Council had
not included any conditions of consent specifying the need for an approved landscape plan for
plantings on the rooftop and there was no evidence the construction was not in accordance with
consent. The Council was unable to continue with either of these actions. Mr Pearson's apparent
continued efforts to find something on which Council could take enforcement action were
unreasonable.
No evidence was uncovered in this investigation that Mr Curulli failed to
with Council's
inspections or investigations that might explain the Council's decision to commence enforcement
action. The evidence on Council's file showed the PCA provided documents and information at the
initial stage of Council's investigation into allegations of non-compliance with consent that
demonstrated Mr Curulli had a valid approval for what was being constructed. Mr Curulli told us
that when Council officers. visited the site shortly after the Peninsula Owners Corporation
complained about the construction on the roof top, they closely examined the Council's stamp on
the plans and knew that he had approval for what was being constructed. He said that his
development was under an unusual amount of scrutiny from the Council. There was some
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evidence from the complainants that officers from the Environmental Sewices Division were
expressing their opinion that Mr Curulli was acting in accordance with consent.
It was remarkable that not long after Council officers 'tested' the authenticity of the stamp on Mr
Curulli's copy of the plans, Mrs Fortescue recorded a summary of her conversation with Mr Wong
in which she recounted that Mr Wong had suggested the stamp on the plans that Mr Curulli had^
was not the official Council stamp used when the Notice of Determination was issued but a
'received' stamp, implying that it had no official status for the consent. He also suggested that Mr
Curulli was using a mixture of plans such as the original 2001 plans, section 96 and section 94
plans and the installation of a ladder was subterfuge causing people to think that everything was in
order. Mr Wong submitted that he did not recall this conversation. However, I have no reason to
disbelieve Mrs Fortescue as she has demonstrated that she keeps detailed records of her dealings
with Manly Council. On balance, I prefer the evidence of Mrs Fortescue in regard to this matter.
It appears to me that Mr Wong's communications about the plans would have created confusion
Mr Wong appear to be unable to accept that Council's legal advice was clear that Mr Curulli was
actrng on documents and plans Council had approved. Further, contrary to Mr Wong's claims, the
records show he was not being frank wrth the former Mayor, the Councillors of the Peninsula
Owners Corporation. His continued claims about not having all the facts because missing
documents and plans had not been found, and the original DA not having given approval for what
was sought to be achieved by some later planning instrument, were, on the evidence, a
misrepresentation of Councrl's legal position.
On the f~lewas evidence in the Mayor's notes of the meetings between the Peninsula Owners
Corporation and Mr Wong that Council had st111not fully and completely explained to the Owners
Corporation members in 2007 why it was unable to pursue any legal actron. I am satisfied that Mr
Wong's inabilrty to accept that Council had created the circumstances where Mr Curulll's rooftop
structures were legal and to be fully frank with the members of the Owners Corporation about that
stemmed from a belief that an apology would be an admissron of liability.
In his submission on the draft document, Mr Wong said that this provisional conclusion was 'a
misrepresentation of the position'. He said Council had duly notifled the insurer of a potential claim
in professional liabil~tyand the suggestion of Council belng sued was not a factor. I cannot accept
this submission (and Mr Wong did not provide any evidence to support this claim), as to do so
would cause Mr Wong's conduct towards the Peninsula Owners Corporation to be inexplicable.
It is rare for this office to be critical of a council for taking enforcement action In our experience the
usual problem is that councils are more l~kelyto fall to do so when such action is warranted. What
is so striking about the enforcement act~onin the case of the Humphreys was its punitive nature.
The variations to the Humphreys' development had little environmental impact, nor were they a
safety risk. Council's conduct towards the Humphreys did not appear to be primarily motivated by
the extent of unauthorised works but because they were exercising their legal rights, questioning
the judgment of planning staff and had complained about their treatment. In the case of the
Peninsula Owners Corporation, what is striking about the enforcement action is it appeared to me
to have been primarily taken to 'save face' and to avoid admitting any error on the part of Council.
In his submission on this provisional conclusion, Mr Wong claimed.
Enforcement action in this matter was as a direct result of a breach, which was first reported to
Council by neighbouring residents. These residents had a reasonable expectation that Council Would
enforce major departures from the terms of the consent. This was irrespective of what vocation the
Humphreys' [sic] were in. ... The compromise for the retaining wall recommended by Mr Armstrong
was subsequently accepted and the matter was settled by way of a Court enforceable 'Order.
Notwithstanding the mediated outcome, the' retaining wall, when built, would still remain
unreasonable impact on the streetscape. For the neighbours impacted by the structure, they are
entitled to think that Council had not tried hard enough to enforce the original conditions of the
consent. My reflection was the Council will never be appreciated because of the ... the invisibility of
the work we do in compliance for the community. And we could never satisfy everyone. That was
recognition of the tough job the staff had.
This submission demonstrates yet again Mr Wong's rnability to accept the legal advice the Councll
had recelved which did not accord with hrs views. It also showed his concern about the Humphreys'
neighbours' expectations of Counc~l Mr Armstrong's compromise drawing proposed that the top
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600mm of the retaining be demolished and a smaller wall set back one metre. The Order issued by
the Court did not include Mr Armstrong's recommendation but more closely aligned with the
Humphreys' position of increased measures to reduce the visual impact of the wall. Mr Wong's
suggestion that the neighbours were entitled to think that Council had not tried hard enough to
enforce the original conditions of consent was not supported by the evidence in this investigation.
The facts demonstrate that the Council spared no expense or effort in relation to the Humphreys'
DA, which resulted in only minor changes to the development.
I conclude that Council's conduct in taking enforcement action against the owners of No 15
Richmond Road Seaforth and the owners of 30-32 South Steyne, Manly was unreasonable and
failed to properly take into consideration all relevant facts and information.
4.7.9
4.7.9.1

Treatment of relevant legal and technical advice and information
The applicable principles

Section 4.1 of Part 1 of the Code of Conduct directed staff to take all relevant information into
consideration. The principles of administrative law require a decision-maker to consider relevant
considerations. The principles of good administrative practice require public authorities to seek
legal advice only for appropriate purposes such as to clarify significant uncertainty as to the
agency's legal rights, obligations or liabilities.
4.7.9.2

Selective treatment of expert advice

I regard it as a serious matter for a decision-maker to disregard valid expert advice because it does
not support some preconceived view or to avoid discomfort or embarrassment on their part or the
part of Council.

:

.. . . ~ ~

The evidence in this investigation shows that Council officers selectively disregarded expert advice.
from lawyers and other professionals.

- . .In my view, no further action should have been taken against the Humphreys when they provided
- their lengthy representations supported by expert engineering and other opinion. Council's legal
.

adviser told Council to carefully consider those representations. Council officers failed to take a
proper and considered view of those representations because they had already' decided that the
wall should be demolished. It was of concern that, in the face of all expert opinion, Mr Pearson still
maintained at the Ombudsman's hearing that the wall did not have consent and that all the legal
experts were wrong. Mr Pearson also dismissed engineering opinion when he said in his evidence
that the only value of engineering advice was to protect Council from claims. This was a clear
indication of the unreasonable approach he took to the Humphreys' matter.

In his submission, Mr Wong claimed that I had not subjected the Humphreys' complaint to any
critical analysis of their position and that I had been unable to see that what the Humphreys had
undertaken at their development was a breach of the planning instruments. He said that until I
acknowledged this then I could not fairly deal with the complaint. The purpose of this investigation
was not to determine whether or not there had been a breach of the Act in the way the Humphreys
had undertaken their development as this was a matter for the court to determine. The purpose of
the investigation was to examine the Council's decisions, actions and processes surrounding the
enforcement action and determine whether in the circumstances they were reasonable.
While it was put to us that the impact of the Humphreys' retaining wall on the streetscape of
Richmond Road was greater than No 17 and No 19, in fact Dr Lamb in his expert witness report for
Council on No 15's retaining wall for the Land and Environment Court also commented on the
negative Impacts of the walls at No 17 and No 19 on the streetscape at Richmond Road. There
was evidence on Council's files that Dr Lamb's comments about the walls in Richmond Road were
reflected in complaints from residents in the area. Therefore it was difficult to accept Mr Pearson's
position that the wall at No 15 was so detrimental that it was necessary for it to be demolished
while the information about the negative impacts of the walls at No 17 and No 19 in Dr Lamb's
report was of no relevance and could be selectively disregarded.
In late 2005, Ms Finn of Abbott Tout obtained clear advice from legal counsel that it would be
unlikely that the Court would order demolition of the wall. Mr Pearson's approach to that advice
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was to disregard it and gamble that a Judge might 'make a dec~sionfrom left field to say it could be
completely demolished'.
In his submission on the draft document, Mr Wong claimed that the investigation placed undue
import on correspondence from Mr Dix's solicitor to the effect that Council's success was likely to
be poor. He sa~d.'To assert that our prospect of success were [sic] low on this basis is not, in my
view, a true reflection'. He also said that Council had its own independent advice and that my
summary of Council's legal advice had suggested 'a good deal of poetic licence' had been used 'as
to the prospects being low'. I cannot accept these submissions. The legal advice from both Ms
Jagot and Ms Finn was f ~ r mthat the Councll was at rlsk of incurring considerable costs if it
proceeded to court and that mediation was the way to proceed.
It was unclear what the purpose of Mr Wong's inclusion of views in Attachment A to his submission
on the provisional statement of facts that the principal certifying authority (Mr Dix) had aided the
Humphreys to modify their consent by way of clause 145 of the regulation and that the Parliament
had changed the regulation on 20 July 2007 to prevent this use of clause 145. The Humphreys
acted on their consent in 2004 and in 2005 Council's legal advisers ultimately did not pursue Mr Dix
for his reliance on clause 145 of the regulation. To me, there seems little purpose in making this
submission other than to try to imply the Humphreys were people who were prepared to do the
wrong thing.
Prior to mediation, Mr Armstrong, the Council's external planning consultant, was contracted to
alter the drawingsof the retaining wall to show a demolition of 600mm of the height of the wall. Mr
Wong and Mr Pearson were determined that some part of the wall was going to be demolished and
this was the proposal that they planned to take to the mediation. However, the outcome of the first
mediation session indicated that the barrister representing the Council held a different view that the
mediation could investigate a means of disguising the wall in manner acceptable to the Council.

:

.. . . ~ ~

I am satisfied that the Council entered into mediation with the Humphreys for the purposes of.
'winning' a demolition of the wall and forcing the Humphreys to change their dwelling, despite its
legal advice and despite its earlier decision not to pursue changes to the dwelling. I am also
. satisfied, based on the way Mr Pearson had disregarded the non-compliances at No 17 until 3 April
2006, that he only issued the Order to theowners of No 17 three days prior to the mediation to put
~.... .~
the Council in a stronger position than it wasto be able to argue for demolition of the Humphreys'
wall.
.
.
Mr piarson gave evidence that he was in contact with Mr Wong during the mediation and he gave
instructions as to whether Council would come to any agreement with the Humphreys.
In his submission on the draft document, Mr Wong said there was no requirement then or now for
staff to inform h ~ mof court or mediation proceedings and that on the day of the mediation he had a
busy diary and was in and out of meetings. He said he had no recollection of being contacted by Mr
Pearson. It is difficult to accept Mr Wong's submission he was not involved during the mediation It
is clear from the evidence that he regarded the Humphreys' non-compliance with consent as a
major challenge to the integrity of Council's consent. He had been consulted by Mr Pearson and
Ms Finn throughout the enforcement action.
In order to justify disregarding clear and emphatic legal advice from Ms inn of Abbott Tout in the
Curulli matter, Mr Wong claimed to the Peninsula Owners Corporation that she did not have all the
facts. I am unable to understand this claim because it was Council's responsibility to ensure that its
legal adviser had all the relevant facts. Mr Wong also disregarded the advice of Mr Graham, a
partner at Abbott Tout, and not involved in the Curulli matter directly, warning him of likely failure
and costs if Council continued with the second notice of intention to issue an order.
In his submission, Mr Wong claimed that it was 'a matter of fact that no one had all the documents
at that point of time'. The repettion of this claim, even after having read the ev~dencein the letters
from Abbott Tout about Counc~l'slegal position, is of concern.
Mr Pearson gave evidence Mr Wong would pursue legal action contrary to legal advice because of
his certainty his own opin~onswere correct This was supported by Mr Stray who said that Mr Wong
would pursue matters to the Court when he believed thls was justified, even if it was contrary to
expert advice.
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In his submission, Mr Wong said Mr Pearson's evidence was 'clearly wrong and disputed'.
However, Mr Wong made no reference to the fact that Mr Stray supported Mr Pearson's views. Mr
Wong also said thatin the South Steyne case, because of its exceptional circumstances. Council
sought a second opinion. I do not accept these submissions and regard them as other examples of
Mr Wong's desire to distance himself from the actions and decisions taken by the Council in these
matters.
This was evidenced in Mr Wong's email advice to ~ouncillorson 9 July 2006 where he told them
he believed that Council had met its legal responsibility to receive representations because Mr
Curulli had signalled he did not intend to comply with the notice of intention as soon as it was
issued. Therefore Council could iSsue the order within two days of the notice of intention. Mr
Wong's opinion was rejected by the Court. It appeared to me that Mr Wong's determination to
make Mr Curulli remove the structures built on the rooftop led him to disregard legal advice that Mr
Curulli was acting in accordance with the terms of Council's consent and approved plans that the
appeal against the order would be unsuccessful. This resulted in the Council having to pay $10,000
in costs to Mr Curulli.
In his submission, Mr Wong said:
The emotions with which I penned the email is [sic] obvious. Iwas relieved and happy that the matter
was brought to a comprehensive conclusion. In the circumstance, I was entitled to some boetic
licence.
However, the evidence is clear that the Council had incurred a cost of $10,000 because Mr Wong
had ignored Council's own legal advice. It seems to me inappropriate for him to claim he was
entitled to use 'poetic licence' when describing to Councillors the~outcomeof the enforcement :
action and also to claim he was relieved and happy that the matter was brought to a
comprehensive conclusion. This is a difficult position to reconcile with the evidence that Mr Wong . - - ~
continued to pursue the matter by obtaining additional legal opinions.
4.7.9.3
.
~

.

~.

~~

Advice shopping

~

When seeking legal advice, agencies and the staff should not 'opinion shop', i.e. ignore unwelcome
advice and seek more palatable advice, nor should they rely on legal advice provided by an
interested party rather than obtain independent advice.''
In the enforcement action in both case studies, ~r Wong became frustrated that the lawyers had
not supported him in his effort to obtain a Court order for compliance. He expressed his frustration
about the legal process andlor the legal advice Council had received to the members of the
Peninsula Owners Corporation. Mr Wong's dismissive remarks in the Humphreys' matter that 'our
lawyers and legal counsels and so-called bloody experts have chickened out long ago in this
case, they all gave up 4 months ago' but 'Eric and you did the right thing by me and got 90% of our
demands from the applicant' was to my mind clear evidence of his attitude to lawyers who offered
advice that did not support hislCouncil's agenda. He was, I think, correct in his summation that the
community would not understand the extent to which he and his staff were prepared to go 'in
pursuit of compliance'.

-

It was of serious concern that in order to obtain support for the action he wanted to take, Mr Wong
obtained the advice of two barristers in the Humphreys matter and four barristers and three legal
firms in the Curulli matter. It was also of concern that Mr Wong incurred considerable expense
pursuing legal avenues regardless of clear legal advice that success was unlikely.
In his submission, Mr Wong said:
As previously stated, because we did not have all the necessary documents to start a case in the
L&E Court, the advice we received at that time pointed to a possible cause of action in trade
practices. The involvement of a third legal firm was out of my hands because the involvement of the
then Mayor and residents.
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I cannot accept either of these submissions. Mr Wong is repeating yet again his own views that the
Council could have taken action in court if only he had found the plans and documents from 2001.
The evidence does not support his claim. in my view, the decision to seek advice on the Trade
Practice Act was in effect 'clutching at straws'. Mr Wong's claims that a decision to employ another
legal firm was out of his hands is not supported by the evidence. While the members of the
Peninsula Owners Corporation were keen for the Council to continue to take action, and they had
the support of the Mayor, Mr Wong was the decision-maker about obtaining further legal opinion.
The Council has not adopted .a policy to guide decisions on seeking legai advice and conducting
matters before the Court and this allowed Mr Wong to make unfettered decisions to pursue legai
action. Mr Wong had a duty of care under the Council's charter, 'to bear in mind that [Council] is
the custodian and trustee of public assets and to effectively account for and manage the assets for
which it is responsible' and under section 335 (1) of the Local Government Act to manage the
Council's operations efficiently, which means he had a responsibility to expend ratepayer's funds
prudently and in the public interest. The expenditure of $157,556 in legai fees and costs on these
two matters was not justified by the circumstances, the chances of success or the outcomes. It was
clearly not in the public interest.
Mr Wong's repeated communications about the illegality of the structure on the rooflop and his
intended action to have the structures removed placed added pressure on him to obtain yet
another more acceptable opinion that would support that action. When the legai advice from Pike
Pike and Fenwick's barrister did not advise that Council would be successful and the Peninsula
Owners Corporation found out, he directed Mark Pearson to obtain yet another barrister's opinion
immediately. Afler that barrister advised against any action, he agreed to the Peninsula Owners
Corporation's suggestion to employ their legal adviser and the barrister they had briefed. In my
view, Mr Wong had placed Council in the position where it was inappropriately opinion shopping
and he failed to recognise that some of the legal advisers could not be seen as independent
. .
because they had previously represented 'interested parties' in the matter.

~

-

_
-

~~

I conclude that Council's selective treatment of relevant legai and professional advice when
pursuing enforcement action for non-cornpilance w~thdevelopment consent against the owners of
No 15 Richmond Road Seaforth and the owners of 30-32 South Steyne, Manly was contrary to
Manly Council's Code of Conduct that directed staff to take all relevant information into
consideration.
I conclude that the expenditure by Council on legai fees for enforcement action against the owners
of No 15 Richmond Road Seaforth and the owners of 30-32 South Steyne, Manly was contrary to
the Council's Charter, contrary to the obl~gationsin section 335(1) of the Local Government Act
1993 for Council's operations to be managed eff~ciently.
4.7.10 Inequitable and unfair treatment
4.7.10.1

The applicable principles

embers of the publlc fairly and
Section 4.1 of Part 1 of the Code of
equitably and with respect, courtesy, compassion and sensitivity. Staff are also required to deal
with i~kesituations in a llke manner, but treating each matter on its merits The principles of good
administrative pract~ceand administrative law ~ncludefa~rnessIn the exerclse of discretionary or
statutory power.
For people to feel that they have been treated fairly it is important that:

I

They be treated with respect (including courtesy and sensitivity).
They be informed of the procedures to be followed and their rights.

-

The matter is dealt with in accordance with transparent and approved procedures and criteria
They are given an adequate opportunity to put their case (and preferably an opportunity to
respond to any counter arguments andlor incorrect information).
Their views are considered prior to the decision being made.
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They believe the decision-maker is impartial.
The matter is dealt with and decided consistentlywith like matters (where relevant).

e

4.7.70.2

They are advised of the reasons for the decision.zo
Inequitable treatment of like situations

It appeared to me from the evidence that Council officers' treatment of Mr and Mrs Humphreys
would clearly not satisfy the abovementioned criteria for fair treatment. There were some striking
differences in the treatment of the owners of No 15, No 17 and No 19 Richmond Road in relation to
enforcement action that were not justified by circumstances in each case.
Almost the whole of Council's focus regarding non-compliance matters in Richmond Road Seaforth
was on the issues at the Humphreys' development. When the Council officers dealt with allegations
that the Humphreys were breaching consent they went to considerable lengths to take enforcement
action against them. At the same time, there was little interest shown in dealing with the noncompliances at No 17 Richmond Road or the complaints about the swimming pool at No 19
Richmond Road. When Mr Pearson identified breaches of consent at No 17 Richmond Road he
issued letters to the owners and their PCA but then failed to follow up his letters. It was the
Humphreys' complaint to the PCA in late 2005 that initiated the PCA's sending of a Notice of
lntention to Issue an Order to the owners of No 17. It was clear to me that the brief representations
from the owners of .No 17 to Council on the Notice of Intention indicated that they believed Mr
Pearson would not take any action to issue an order.
When the Humphreys complained to the Council about the lack of action on the allegations that the
owners of No 17's had not complied with consent, Mr Pearson responded that there were no
breaches, despite the fact that Council subsequently issued an order to the owner of No 17 to
demolish a wall and take other action. Mr Pearson was unable to provide a proper explanation of
why he told the Humphreys there were no breaches of consent but then he issued an order.
-

-

-

When Mr and Mrs Walden complained about non-compliances at No 17 and No 19 Richmond
Road throughout 2005 and into 2006, their complaints were not investigated and the brief
responses from Mr Pearson were factually incorrect and misleading about the actions Councll was
taking. It appears to me that Mrs Walden's complaints about the safety of the swimming pool at No
19 in its location close to the street with possible access by children should have prompted some
response from the Council However, Mr Pearson completely ignored the email. With the growing
concern of the community regarding swimming pool safety for children, I believe that senior
management of the Council should ensure complaints about pool safety are properly investigated
and not ignored Mr Pearson's inaction on these complaints stemmed from his lack of interest in
taking any action against the owners of No 17 and No 19.
Mr Pearson's frustration at not having made the Humphreys demolish their wall through legal
action influenced his management of compliance with the order issued to No 17 and his continued
disregard for any complaints about No 19. Mr Pearson's inconsistent approach was reflected in his
completely different standards for determining whether an order was complied with. Both orders for
No 15 and No 17 required their walls to be demolished. Mr Pearson gave evidence that for the
Humphreys' order to have been complied with they would have had to completely demolish their
wall, whereas for the owners of No 17 to have complied with their order he was prepared to accept
whatever they proposed. He said 'as soon as they submit something to us then the order is
satisfied'. This was not balanced or fair treatment and was contrary to Manly Council's Code of
Conduct that required consistent treatment of like situations.

I am satisfied the Council had little concern for achieving consistency in its approach tocompliance
with orders. The Council has no documented compliance and enforcement policy and procedures
that guide decisions about the sufficiency of works or actions in compliance with an order. I believe
that Council needs to identify:
what is sufficient to comply with an order,

" NSW Ombudsman, Good Conduct and Administrative Practice for State and Local Government, p. 8-4.
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what is insufflclent,

e

what

IS

the risk of various levels or types of insufficiency, and

what action would be appropriate in the circumstances.
In the absence of an approved documented policy and procedures, it appears to me that decisions
about compliance with consent were arbitrarily made by Mr Pearson based on his attitude to the
situation or the people involved.
Mr Stray conceded in evidence that it was reasonable for the Humphreys to have formed a vlew
that there were being treated differently to thelr nelghbours
4.7.10.3

Unfair treatment

Our investigation did not find any evidence that the Humphreys failed to co-operate with the
Council's demands, despite what I consider to be the quite unreasonable conduct of Mr Pearson in
attempting to prevent the pouring of concrete slabs, in refusing to accept their surveyor's reports
and in sending rangers almost every day to the construction site. The Humphreys, their engineers
and PCA all provided documentary evidence, explanations and representations to Council from the
early stages of Council's inspections of the site. Mr Pearson's explanations for rejecting this
information were in my view unreasonable and led to unfair treatment of the Humphreys. The
Council issued the Order without having obtained its own engineering opinion either from within
Council or from an independent consultant that provided reasons why Council should reject the
Humphreys' experts' advice. Even when Council obtained the expert technical opinions. from Dr
Lamb and GDH Longmac there were clearly insufficient grounds to defend the Council's action. It .:
appears to me that Mr and Mrs Humphreys were made to expend a considerable amount of money
.. .
to appeal against what can only be regarded as unfair and punitive enforcement action.

~~

..
.. .
.~.

The site inspection at the Humphreys' development on 30 December 2004 strongly suggested it
was timed so as to inconvenience the Humphreys while they were overseas The Council's refusal
to reschedule the site meeting until a weeklater when the ~umphreysreturned from overseas was
unreasonable and unfair treatment. The Council's reasons for needing to conduct the inspection in
the middle of the Christmas break were not credible. There did not appear to be any threats to
public health and safety that could justify demanding urgent access to the building site. Mr
Pearson's evidence that the building was over height and once built would be hard for Council to
have demolished was clearly wrong as the Council's own survey confirmed it was not over height.
The building site was'locked up for the holiday period and no work was going to occur until the
Humphreys returned. Mr Stray's evidence that the Council's purpose for the inspection was to
prevent legal action was clearly wrong given that Council's legal adviser attended and the record of
the meeting is clear evidence of a search for any non-compliance that might be pursued through to
legal action.
The Council and Mr Humphreys drew up a Deed of Agreement that was signed at the mediation on
6 April 2006, which set down how both parties would proceed from that point onwards. Mr and Mrs
Humphreys have continued through 2006, 2007, 2008 and 2009 to complain to the Council about
the Council's failure to abide by the Deed of Agreement. Numerous letters and emails from Mr and
Mrs Humphreys were ignored by Council until we commenced our investigation.
The Deed of Agreement as it related to non-compliance at No 17 Richmond Road referred to
Council's then intention to enforce the order against the owners of No 17 and to actions (a) to (c)
that Mr Stray would take as Manager of Development Assessment at the Council if the owners
sought to modify any condition of consent for DA154102 It also stipulated that Mr Stray would take
those same actions should the owners of No 17 negotiate any of the conditions of consent in
relation to any application to modify consent It would appear to me that the Deed of Agreement as
it was worded would only have required actlons from Council had the owners of No 17 applied to
modify consent, which did not happen.
Mr Pearson did not enforce the Order issued to the owners of No 17 Richmond Road in the way
that the Humphreys expected. He eventually accepted all their explanations for not carrying out the
work as specified in the Order, no matter how questionable, and advised them that they had
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complied with the Order. His decisions to accept the explanations as compliance with the Order
were unguided by any Council policy or procedures.
I do not accept Council's recent position that the planter boxes at No 17 Richmond Road would
have been considered exempt development, given the height of one of the boxes, or that the
Leighton Green trees were able to be planted. These trees were not listed on the approved
landscape plan provided with the construction certificate and approved construction certificate
plans only showed a retaining wall without any fill behind it. The approved retaining wall was not to
be constructed as a box and had a different purpose thanathe one constructed. There is a legal
precedent where the Court ordered the removal of Leighton Green trees in a similar location on
another property in the Manly area.
On the basis of all the evidence available to me, it was reasonable to conclude that the Humphreys
were treated, and still are being treated, unfairly and differently to the owners of No 17. This
treatment cannot be explained by the differences in the compliance issues at the three'properties.
Mr Pearson gave evidence that the only way the Humphreys could comply with the Order was for
their wall to be demolished. However, the owners of No 17 were allowed to submit a landscape
plan and to provide various explanations for the other non-compliances that Mr Pearson accepted.
I acknowledge that ultimately a Council can determine the utility of pursuing enforcement action in
accordance with its compliance and enforcement policy, and I understand that Council does not
see any utility in taking action regarding the planter boxes and Leighton Green trees at No 17
Richmond Road. However, I believe it is reasonable to assume, based on the evidence of their
treatment by Council officers, that if the Humphreys had planted the Leighton Green trees and
constructed unauthorised planter boxes, the Council would have had no hesitation in issuing them.
with an Order and to have enforced their removal regardless of the cost to ratepayers.
I conclude that Mr and Mrs Humphreys were not treated fairly and with courtesy, respect and
sens~tivity as required by Manly Council's Code of Conduct and the principles of good
administrative practice when dealing w~thallegations of non-compliance at No 15 and No 17
Richmond Road Seaforth.

.-

I conclude that Council failed to have in place an appropriate policy to assist compliance staff with
decisions related to determ~ningcompliance with an order.
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5.
5.1

The handling and investigation of the Humphreys'
complaints about breaches of the Code of Conduct
Dealing with Code of Conduct complaints

Mr Wong gave evidence that he treated the Code of Conduct 'as a high priorlty corporate issue' but
if a complaint was made about the conduct of a member of staff, he would not be involved. He
would direct the complaint to the person's supervisor or divisional manager. He said he would only
have a role 'to review any matters that might still be outstanding'. He told us "I mean no general
manager or chief executive can put themselves in the role of assessing ... or assessing complaints
at first instance. You ... have to be at arm's length and, and, and certainly that's my practice'.
In later evidence about his role in Code of Conduct complaints, Mr Wong said Code of Conduct
complaints were handled by human resources or governance staff who did a preliminary review on
a confidential basis because those types of complaints 'can be quite damaging to the Individuals if
proven wrong'.
Mr Ariel Ellis, former Manager Corporate Governance, gave evidence that Mr Wong would
sometrmes rnstruct him to investigate complaints about staff and sometimes they went to Mr Ray
Brown, Manager, Human Resources, Mr Ellis was not sure of the crlteria by which the General
Manager decided to refer complaints to him or Mr Brown. Mr Ellis gave evidence 'the General
Manager refers [matters] based on criteria known to him'.
Mr Wong told us the Council did not have any procedures for dealing with Code of Conduct
complaints and that Council followed 'the natural justice process'. He thought the complaint
management policy set out 'the flow chart' as to how complaints were handled. Mr Ellis gave
evidence that Council had no written procedures for undertaking Code of Conduct investigations.

5.2

Actions after Council received the Humphreys' Code of Conduct
complaint

The first Code of Conduct complaint from the Humphreys was on 17 January 2005 to Councillors. It
was a long submission regarding the conduct of Mr Mark Pearson, then Regulatory Services
Manager, and his different treatment of them and their neighbours at No 17. The complaint was
referred to the General Manager. On 2 February 2005, the Acting General Manager, Mr Jim
Hunter, acknowledged their complaint but advised as the matter was before the Court at that time it
was considered appropriate to leave the matter for the Court's assessment. Information supplied
for this investigation revealed that Mr Pearson's conduct was not subject of legal proceedings as
the only action that Council has taken at that time was to issue a Notice of Intention to issue an
Order to Mr and Mrs Hurnphreys.
On 24 July 2006, Mrs Humphreys sent another Code of Conduct complaint to the Mayor and all
Councillors about Mr Pearson's withholding documents requested under a Land and Environment
Court Notice to Produce. She also requested deta~ls of Mr Pearson's qualifications and
memberships of professional bodies. The Mayor responded that as it was a matter relating to
Council staff, that she should direct it to the General Manager.
Mrs Hurnphreys directed her complaint to Mr Wong under the heading 'Code of Conduct'. She
attached the correspondence she sent to the Mayor and all Councillors by email on 24 July 2006
and the Mayor's response to her. She advised the General Manager she was happy to show him
the correspondence in question and provided contact details. She asked him to detail in writing
what action he proposed to take in the matter. In handwriting on Council's copy of that letter there
is an unsigned and undated internal file note outlining a reply to the effect that Mrs Humphreys
should be asked to provide more information so Council could assess the allegations or
alternatively she could direct her concerns to the Ombudsman or the former Department of Local
Government. On 8 August 2006, Mr Wong wrote to Mrs Humphreys in those terms.
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After sending a number of emails to Mr Pearson and Mr Stray in August regarding non-compliance
issues at No 17 Richmond Road, Mrs Humphreys sent another email to Mr Wong and all
Councillors on 15 August 2006 complaining that she could not 'get a single direct answer from
Mark Pearson or anyone else at Manly council in the many months we have been directing these
emails and letters'. Mr Wong directed this email to Ms Helen Lever without comment or instruction.
Ms Lever sent the email to Mr Chris Barnett, Divisional Manager, Environmental Services with the
following request:
Chris - see below - this is all getting a little ugly can we discuss ?we need to follow up and put out some
fires if possible. Thanks.
Mr Barnett told her in response that the best way forward was to meet with Mr Stray and Mr
Pearson and sort through the issues. He commented to Ms Lever that Mr Wong had had the files
for some time. On Council's file were handwritten notes for a proposed email response in Ms
Lever's writing. Ms Lever responded by email the same day advising Council officers involved
would respond to Mrs Humphreys in one week.
Mrs Humphreys emailed Ms Lever with copies to all Councillors on 17 August 2006 about Mr
Pearson's conduct and ask~ng13 detailed questions in which she raised all her concerns about
Council's treatment of their development applications and management of non-compliance matters.
She also asked what procedure the General Manager followed when there has been a breach of
section 4.1 of the Council's Code of Conduct and section 439(1) of the Local Government Act. She
also asked:
Does Mr Pearson have a Bachelor of Laws degree from The Australian National University
or any other institution?
What year did he graduate from the degree course?
Is Mr Pearson a member of the Law Society of NSW?

-

Is he admitted as a Solicitor in any State or Territory in Australia?
-

What professional bodies is he a member of?
In their complaint to us the Humphreys said that someone in Mr Pearson's position, while not
needing a legal qualification, did need to act with honesty and integrity. They s a ~ dhis claims were
designed to give greater status to his opinions and views with ratepayers, in court and possibly with
Council.
On Council's file, we found Ms Lever's handwritten notes on Mrs Humphrey's emails indicating
some details for response. On 18 August 2006 at 2.34pm Mr Wong sent Ms Lever an emall
enclosing a response for her to send to Mrs Hurnphreys which stated:
I have noted your further requests and observations While i prepare a response to your email, I note
that you intend to refer your complaints on In this regard, you may wish to write to the following
organisations whose contact .. detalls I have provided for your convenience.

At 2.46pm on 18 August 2006, Mr Humphreys emailed Mr Pearson saying he was just doing some
research He had a couple of questions, one on which related to into the case of Manly Council v
Moffit [2006] NSWLEC 184 (13 April 2006). Mr Pearson had been a witness for Manly Council in
that matter. Mrs Moffit gave evidence that she had not made the undertaking or signed the
document attached to Mr Pearson's affidavit. Mr Humphreys included the paragraph from the
judgment in his email in which Briscoe J discussed the undertaking from Mrs Moffit. He said:
I was asked to compare the signature on it with her signatures on her statement in evidence. I can see
some apparent differences but I am unable, on that basis, to draw a conclusion that the signature on the
undertaking is a forgery However, taking into account that the evidence of the respondent to whlch I
have referred, I am prepared to proceed on the basis that it has not been proved that she signed it. The
applicant did not know, nor, in my vlew should it have known, that the signature was a forgery, if indeed it
was a forgery. I make no finding that it was a forgely.
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Mr Humphreys wanted to know whether the Council had analysed the document presented to the
court to determine who executed it He wanted to have a copy of that document if Mrs Moffit gave
her permission. He wanted to have it examined by an expert. Mr Pearson sent thls emarl to Mr
Wong at 2.52pm with the request 'How do you want me to progress something like this? Mr Wong
told him to refer it to Council's in-house legal consunant, for a response. In an email to the legal
consultant at 4.34pm, Mr Pearson asked the legal consultant whether they needed to respond and
referred to 'entrapment' 'innuendo' etc
At 3.30pm Mrs Humphreys sent an email to Ms Lever and Councillors enclosing a copy of Mr
Humphreys' email to Mr Pearson sent at 2.46pm. At 4.71 prn Ms Lever emailed Mrs Humphreys
that she would pass on the email to Mr Wong. At 5.15pm, an email from the Council's 'Mail
Administrator' was sent back to Mrs Humphreys' home computer which stated 'Your message was
not delivered because the destination computer refused to accept it'. It listed all the email
addresses of Ms Lever and Councillors to whom Mrs Humphreys had addressed her 3.30pm email.
From that time onwards emails from the Humphreys' home and work email addresses were
blocked by Council without prior warning or any explanation.
When Mrs Humphreys wrote to Mr Wong on 24 July 2006, she asked to meet with him to discuss
Mr Pearson's claims to be a solicitor and his failure to produce documents in the court proceedings.
Mr Wong refused to meet with her. Subsequently, Mrs Humphreys met with Ms Helen Lever at
Council on 21 August 2006 to discuss her complaint. In submission on the summary of evidence,
Ms Lever advised that she met with Mrs Humphreys at the request of Mr Wong and prior to this
meeting she conducted some research into Council's Code of Conduct and policies and
procedures relating to the Code of Conduct, customer complaint handling and ethical decisionmaking. There was no evidence of any instructions to Ms Lever to treat the complaint as aCode of
.
Conduct matter.
A summary of Ms Lever's notes of the meeting included:
.

.. . ..
~.

Mrs Humphreys met with Ms Helen Lever to show her documents pertaining to her claims
of misconduct by Mr Pearson. Mrs Humphreys explained her perception of process issues
and poor handling of their DA and subsequent legal matters concerning compliance and
her subsequent belief that Council treated her neighbours' non-compliance matters
significantly differently to hers. Mrs Humphreys outlined alleged withholding of information
contrary to a summons to produce. These were a series of emails between Mr Pearson
and Mrs Rebecca Walden who was essentially asking about No 17 and 19 'David Place'
and Council's investigations on those properties. Mrs Humphreys was concerned these
emails should have been submitted as part of the discovery process.
Mrs Humphrey made a number of disparaging remarks about council processes, Mr Mark
Pearson and Mr David Stray. Ms Lever asked Mrs Humphrey to refrain from making such
remarks about her colleagues and that she was attending the meeting to gather paperwork
about the allegations and request for an internal investigation into the matters. Mrs
Humphreys did not wish to provide the documents showing the email trail because they
had handwritten notes on them. Mrs Humphrey asked Ms Lever a series of questions
which Ms Lever answered with 'I am not in a position to comment' or to other answers
referring to the Code of Conduct that she had on hand. Mrs Humphreys was upset at times.
in the meeting and seemed distressed about matters at hand. The meeting closed at
1.30pm.

Mrs Humphreys kept her own record o f the discussion with Ms Lever. According to those notes,
Mrs Humphreys recounted the history of the events surrounding the Council's assessment of their
DAs and the enforcement action relating to their development and the failure to take action in
relation to No 17 and 19 Richmond Road. Mrs Humphreys expressed disapproval of the conduct of
Mr Stray and Mr Pearson. Ms Lever told her Mr Wong wanted her to get information together and
review it before showing it to him. Mrs Humphreys recorded that she did not allow Ms Lever to take
copies of the string of emails as they had come to her through a third party and contained
handwritten notes which she was not prepared to part with. Ms Lever acknowledged this and made
a note of the dates of the emails so she could obtain them through Council's electronic files. Ms
Lever told her that Mr Wong would study the documents and decide whether any action should be
taken against Mr Pearson. He would then write to Mrs Humphreys giving his reasons for taking no
action or otherwise as the case might be. Ms Lever did not know the timeframe. Mrs Humphreys
asked what would happen if Mr Pearson was found to have acted improperly in terms of having an
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independent person review the issues of No 17 and 19 or whether it was necessary to take the
matter to another body to have an equitable and fair review. Mr Lever told Mrs Humphreys either
Mr Wong or the Conduct Committee would investigate on behalf of Council.
Mrs Humphreys recorded that she informed Ms Lever that in the course of his duties for the
Council Mr Pearson had represented himself as a lawyer, a solicitor and a legal representative of
Council to the Humphreys and others on several occasions. Mrs Humphreys asked Ms Lever how
to report the matter to Council and Ms Lever told her the Humphreys should investigate the matter
themselves if they wished and write to Mr Wong after such investigation. They then discussed Mrs
Humphreys' previous FOI requests that had been referred to Mr Pearson. At the end, when Mrs
Humphreys advised they intended to take the matter to the Ombudsman, ICAC and the former
Department of Local Government, Ms Lever told her that Mr Wong had no problem with that but he
d~sl~ked
'threats'.
After the meeting with Mrs Humphreys, Ms Lever said that she spoke with Mr Pearson in relation to
the emails Mrs Humphreys had alleged had not been produced for the Court. She said she had not
been specifically directed by Mr Wong to make this inquiry of Mr Pearson but felt it appropriate in
the circumstances. She said she observed Mr Pearson search for the emails and he printed them
out at her request. The email trail that we found on Council's files comprised 16 emails from Mrs
Rebecca Walden to Mr Pearson and his responses between 21 March 2005 and 23 February
2006. She said Mr Pearson advised her they had been overlooked. Ms Lever said Mr Pearson
'appeared very dismissive of me and my questions' about the emails. She said that she did not
speak to him in relation to his academic or other qualifications. She then met with Mr Wong who
instructed her to ask Council's legal adviser to draft a reply to the Humphreys.
At 7.08am on 22 August 2006, the Council's legal consultant emailedMr Pearson and requested to
speak to him about Mr Humphreys' email of 18 August regarding the Moffit matter. At 9.05am
Council's legal consultant sent an email to Mr Pearson advising he had spoken to Mr Wong that
morning. The Council's legal consultant told Mr Pearson that:

'

Henry spoke to me re this matter this morning since I last emailed you. He has asked that I prepare
the text of a brief to-the-point letter to this gent politely telling him to b.. .off. I suggest that Council
(per the GM) wnte to him ln the following terms.Dear Sir,
RE

.......

I refer to your email of 18 August 2006 and to previous .. [INSERT DETAILS].
The Court proceedings to which you were a party are now at an end. The terms of settlement must
speak for ~tself.Further, it is quite inappropriate for you to question Counc~lon the meaning of any
otherjudgment of the Court. You must seek and be guided by your own legal advice in relabon to all
these matter [sic] and, if you consider that you are entitled to some relief or remedy from the Court,
then it is up to you to approach the Court accordingly.
Council is of the opinion that your recent communications with Council in its very capacities
constitute, among other thmgs, intimidation and harassment, and that your conduct falls short of the
high standards nghtly expected of a legal pracbtioner of this State. Council has sought legal advice in
relation to this matter and, in light of that very firm and unequivocal advlce, Council does not intend to
communicate with you any further rn relabon to the subject-matter of your communications, and
reserves all of its nghts and enbtlernents.
You are also strongly counselled to be very extremely careful not to defame or othe~liseCast
aspersions on the integrity or motives Council officers.
Yours faithfully,
HENRY T. WONG
General Manager
Submitted for your consideration.

At 11 35am Mr Pearson forwarded this email from Council's legal consultant to Ms Lever for her
information At 4 08pm, the legal consultant sent the draft response to Mr Wong and Ms Lever w~th
the comment 'Once you're [sic] made whatever changes you think are necessary, and are
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otherwise happy with it, Helen can perhaps print it out on Council letterhead for your signature'. MS
Lever responded at 4.35pm 'Thanks Ian and for what it is worth I empathise with the "throwing you
in it" feeling you were expressing. Take care. Helen'
The letter to Mr and Mrs Humphreys on 25 August 2006 said:
RE: YOUR COMMUNICATIONSWITH COUNCIL

I refer to your email of 18 August 2006 and to previous communications with Council in which you
have alleaed or otherwise intimated that Councll, through one of its employees (viz Mr Mark
pearson),-withheld - del berately, it may be inferred from the tone and nature of the communications
-documents from the Land and Environment Court which were otherwise rewired to be produced to
the Court pursuant to a Notice to Produce.
I am also aware that you have communicated with Mr Pearson in relation to other matters in which
you have sought to extract from Mr Pearson his views on those matters.
I have carried out a review of this matter and, on the basis of that review, it would appear that
certain documents of which you are aware (viz. certain email communications between Mr Pearson
and Ms Rebecca Walden between 21 March 2005 and 13 March 2006, with additional email to Mr
Pearson on 21 August 2006) were inadvertently not furnished to the Court. In that regard. I am
satisfied that no officer of Council, and that includes Mr Pearson, deliberately withheld any
documents from the Court pursuant to any Notice to Produce Served on Council in the subject
proceedings. For what it's worth, I doubt whether any of the abovementioned documents were
relevant or probative to the subject proceedings, but I certainly reject and refute any suggestion or
Implication that either Mr Pearson or any one else in Council's employ deliberately withheld
~.
documents.' [Emphasis added]
The Court proceedings to which you were a party are now at an end. It is quite inappropriate for you
to question Council officers (In particular, Mr Pearson) on either that matter or the meanlng of any
other judgment of the Court so as to impute Improper motives You must seek and be guided by your
own legal advice in relation to all these matters and, if you consider that you are entitled to some
relief or remedy from the Court, whether In relation to the Notice to Produce or otherw~se,then it is up
to you to approach the Court accordingly.

-

Implicit, and oflen explicit, in your communications with Council is the baseless assertion and
allegation that Council, in its dealings with your neighbours' development applications, considered
and dealt with those applications partially and in any event more favourably than the manner in which
Council dealt with your application. That is a serious allegation, and one that required strong
probative material to support it, as you ought to know as a lawyer, being someone who is charged
with not making serious allegations recklessly or otherwise without just cause. You also should know
that Council is charged as a matter of law, with determining each and every application on its own
particular merits and I refute any suggestion that Council has treated others more favourably than
you.
Council is of the opinion that your recent communications with Council in its very capacities
constitute, among other things, intimidation and harassment and are otherwise defamatory of Mr
Pearson. Council has sought legal advice in relation to your conduct and, in light of that very firm and
unequivocal advice, Council does not intend to communicate with you any further in relation to the
subject matter of your communications, and reserves all of its rights andentitlements to proceed as it
thinks appropriate. In that regard, you are also strongly counseled to be extremely careful not to
defame or otherwise cast aspersions on the integrity or motives of Council officers.
Yours faithfully,
Helen Lever, Manager, Office of the General Manager
Section 5.6 of the Code of Conduct states that, where the General Manager has determined not to
inquire into a matter, the General Manager will give the complainant the reasons in writing. Ms
Lever signed this letter in her capacity as Manager, Office of the General Manager.
In her submission on the summary of evidence, Ms Lever submitted that she had no involvement in
drafting or approving the contents of the letter of 25 August 2006 and that Mr Wong had asked her
to sign it on his behalf. She also said she was not instructed to conduct any investigation into the
Humphreys' complaints and at no time did she have any responsibility for such an investigation. Ms
Lever said her role in the investigation of the complaints was limited to specific tasks as directed by
Mr Wong. However, she had made inquiries with Mr Pearson about Mrs Humphreys' allegation that
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he had failed to produce documents in response to a Notice to Produce without any instruction
from Mr Wong as 'I was and remain a senior member of staff at the Counc~land am expected to
in perform~ngmy dut~es'.
use my in~t~at~ve
In her submission, Ms Lever also said:
Upon reflection, a fair reading of the letter [of 25 August 20061-especially the opening words of the third
paragraph commencing 'I have carried out a review of this matter' in combination with my signature block
-suggests that I was responsiblefor the investigationof complaint(s) by Mr and Mrs Humphreys. I
should not have signed the letter over my own name. The lener should either have been signed by Mr
Wong personally, or, if it was to be signed by me, I should have clearly indicated that I was signing on Mr
Wong's behalf.
At the time Iwas asked to siqn and did in fad sign the letter dated 25 August 2006,l had only been
!~
My employment was still Lnder probation. I was st1 qulte
employed by the Council f o r i ~weeks.
inexper:encea in relation to Council protocols and procedures. I signed the letter because Mr Wong
asked me lo sign the letter on his behalf. i signed the letter thinking that I was doing so on Mr Wong's
behalf. I d~dnot intend to convev an imoression that I was signing on my own behalf. It is unfortunate and
a matter of regret if I gave this ir;lpressbn by signing the letter inmy own name.
Mr Ellis gave evidence he was not involved in dealing with this complaint about Mr Pearson He
testified that Ms Lever, the General Manager's Office Manager, conducted the investlgatlon He
was asked why a person in the posit~onof Office Manager would investigate a Code of Conduct
complaint about a member of staff and he sa~dhe was not sure.

-.
~.
.-

~

Mr Pearson was asked whether he had ever had a discussion with Ms Lever about the atlegations
the Humphreys had made about his conduct. He said Ms Lever took care of Mr Wong's diary,
looked after meetings and assisted him in his daily routine and activities of the office. He said
"Umm Helen's the, she was the personal assistant of the General Manager. Umm Helen? Why would she discuss that with me now? He advised he used to discuss a lot of things with Ms Lever
because 'staff could not get to speak to Henry until they could get past her and they had to have
good reason'. He gave evidence that Ms Lever never put the allegations made by Mrs Humphreys
to him in an official capacity and she did not conduct an investigation into the allegations with him.
When Mr Pearson was told there was evidence of a string of 16 emails exchanged between him
and the Waldens in 2005 and 2006, he expressed surprise at the number. He claimed he found
only one email. We asked~himwhether anyone at Council had showed him that string of emails and
he told us 'At no stage were those documents shown to me'. He said he was not aware that Ms
Lever was investigating anything like that and did not know 'in what capacity she would be able to
do anything like that'. In her submission, Ms Lever said that Mr Pearson was aware that she had
'some involvement in the matter concerning the Humphreys' complaints'.
We reviewed the contents of the council's investigation file for Mrs Humphreys' Code of Conduct
complaint that Mr Wong had been summonsed to bring to the hearing. The file consisted of a plain
blue Manly Council outer folder entitled 'H. Lever File Pearson Com'plaintlHumphreys matter'.
Inside this blue folder was a Manilla folder with 'S. Humphreys' in handwriting. This contained Mrs
Humphreys emails and letters, the Notices to Produce of 2005 and 2006, the further email requests
from the Humphreys' solicitors regarding the Notices to Produce, emails from Mr Humphreys to Mr
Pearson in March 2006, files notes of Ms Lever's meeting with' Mrs Humphreys and Council's
responses. There was no evidence in the folder that Ms Lever had conducted any interview with Mr
Pearson or any other officer in Council or prepared a report for the General Manager regarding the
allegations Mrs Humphreys had madel
In her submission on the summary of evidence, Ms Lever said the file that Mr Wong had provided
to this office as Council's investigation file for Mrs Humphreys' Code of Conduct complaint was 'my
own file that I made up and kept in relation to my limited involvement in the investigation'. She
claimed it was not Manly Council's corporate file in relation to the investigation.
Mr Ellis conceded in evidence that Ms Lever had not conducted an investigation in accordance with
proper investigative practice. However, he thought complaints about staff were investigated by the
Human Resources Manager. He was asked what he would expect to see on that file and he told us
'I would have expected to see some kind of report from the investigating officer to the actual
General Manager with recommendations about the findings'. He said he would also expect to see
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evidence that the allegations had been put to Mr Pearson. Mr Ellis gave evidence the Council did
not have any guidelines or procedures for conducting investigations into complaints against staff.
Mr Wong was asked what Ms Lever's role at Council was and he said 'she is a senior individual'.
She is the 'prrncipal offrce manager' and while 'technically she does a bit of the so-called PA work
but that is not her, her, that's not her functional role' He gave evidence Ms Lever 'does issues
management ah rdentlfyrng matters that mrght arise out of ... durrng the course of a day'. While
she was responsible for 'correspondence tracking for the whole organisation', she was not
responsible for monitoring documents received by Council because that was the role of the office
manager of the General Manager's Unit. Mr Wong told us Ms Lever 'assigned that job to the office
manager of the GMU' as well as the task of keeping the General Manager's drary. To clarify, Mr
Wong was questroned whether Ms Lever was the General Manager's Unit's offrce manager and he
said 'No, no she's the manager of my offrce which is a different issue'. The followrng was put to Mr
Wong:
Assistant Ombudsman: So the manager of the General Manager's Officeis not the officemanager
of the General Manager's office?
HW.
She's not the, ah her title is not the office manager She uses the services of the office
manager of the General Manager's Un~tbecause this 1s only just for the incom~ngmalls only, and,
and, and certainly my, my diaty for instance entries umm are generally managed by the umm, by the
umm office manager of the GMU.
lnvestigation Officer:

Not Ms Lever?

Well she has, she has an oversight of it umm but generally speaking staff emall their umm,
HW.
their appointments to Tania Hart or the person in that posltion and together wlth umm, together wlth
umm Helen they would negotiate.

.
.
.~.

-

In his submission on the draft document, Mr Wong said that the role of the Manager of the Office of
the General Manager is an interface role between his office and the public. He said Ms Lever has a
role in issues management, which requires her to research matters that require his attention. She
also has a cross-functional oversight role on the performance of all office managers. She performs
a monitoring role on the quality of Council's outgoing correspondence and tasks.
In her submission, Mr -Lever said that she had a Bachelors degree and Masters degree in
Education and previously lectured in education and administration at the University of Sydney. She
also said that prior to taking up the role of 'Principal Officer Manager and Manager. Office of the
General Manager' at Manly Council she was the Office Services Manager for the Australian
Government Solicitor. She advised she had been 'specifically recruited by Mr Wong to improve
administrative systems within the Manly Council'. Mr Wong gave evidence that Ms Lever not only
had experience in administration but in 'administrative law processes'.
With her submission Ms Lever provided a copy of her position description to show that it did not
contain any responsibility for investigating complaints made under the Code of Conduct. The
position requires her to manage the affairs of the Office of the General Manager, ensure that
Council meets its compliance obligations in respect of routine and specific reporting requirements
and for her to be 'an effective and authoritative voice for the Office of the General Manager'. The
first three key responsibilities of her position include exercising discretion and confidentiality in all
her dealings, initiating the resolution of matters referred to the office of the General Manager and
provide to the General Manager a daily summary report on actions taken on his behalf and
adequately briefing the General Manager before each meeting, appointment and engagement.
Other key responsibilities include researching, informing and providing timely advice to the General
Manager on all current and emerging issues, developing and fostering 'healthy' and positive
relationships between the Office of the General Manager and staff, Councillors and members of the
public and researching and preparing reports on matters raised by the Executive Management
Team.
Mr Wong gave evidence that Ms Lever conferred with Councrl's 'corporate lawyer' in relation to the
allegations by Mrs Humphreys that Mr Pearson had breached the Council's Code of Conduct. In
her submission Ms Lever s a ~ dshe was 'not directed by Mr Wong to manage the complaint as an
rssue' but she performed such tasks as she was required to do by Mr Wong in relation to the
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complaint. She said she did not conduct an investigation into Mrs Humphreys' complaint and her
involvement was 'peripheral' and 'at all times under the direction of the General Manager'.
Mr Wong gave evidence that Mr Pearson was 'interviewed by... Mr
of ... Mr Ellis-Jones'.

... Ariel Ellis .. in the presence

In his submission on the draft document, Mr Wong advised that Ms Lever's letter was drafted by
Council's in-house legal adviser and that that letter was 'his take on the Humphreys! letter'. He
also claimed that advice about defamation had not been sought but was 'a throwaway line'
provided by a legal adviser in connection with statements being made by the Humphreys 'in
circumstances were defamation advice had not been sought'.
Ms Lever submitted that she had no responsibility for the letter or it contents other than changing
the signature block from that of the general manager to her own.
Ms Gianna Harvey from Clayton Utz sent an email to all Councillois and Ms Lever on 25 August
2006 about the Humphreys home and work emails to Council being blocked..She asked whether
this had been requested by Councillors, whether they were aware of it, whether it had been
requested by any Councillor and whether blocking a ratepayer in this way was appropriate. Ms
Lever responded that there had been no electronic communication blocking imposed on any email
addresses of Manly Council ratepayers.
After sending this response to Ms Hawey, Ms Lever sent Ms Harvey's complaint about blocked
communications to Council's IT staff for investigation. They provided different explanations to her
about what had happened. At 2pm IT staff emailed Ms Lever that the email Mr Humphreys had
been trying to send from his work email address had in fact not beensent by his work's mail sewer
according to the 'bounce' message that accompanied the email claimed to have been blocked by
Council. At 2.50pm, IT staff emailed Ms Lever that the email address referred to by Ms Harvey had
been identified as 'spam' and rejected by Council's electronic mail administrator, but the situation.
had been rectified.

-

. Mrs

:

.

Humphreys provided evidence to us that emails from her home' address to Manly Council had
been blocked between 18 and 28 August 2006.

At the same time that Ms Hawey contacted Ms Lever and Councillors, Mrs Humphreys phoned the
Former Department of Local Government to complain about their emails being blocked by Council.
She spoke to a Senior Investigation Officer and following the Department's contact with the Council
the block was lifted. In an email at 11.02am on 28 August 2006 to Ms Lever and all Councillors.
Mrs Humphreys said the block on their emails had been lifted that morning. Ms Lever told her in
response that Mr Wong had requested all Mrs Humphreys' future emails were to be sent to
Records and not to individuals.
Mr Ellis gave evidence that the General Manager had to authorise blocking of emails but there was
no policy that prescribed that action. He believed this was the only incidence of blocking of emails
to his knowledge. He said Council did not seek any external advice from the Former Department of
Local Government before taking the action.
In his submission on the drdft document, Mr Wong said that the Humphreys' emails were
'quarantined and not supposed to have been blocked. ...Unless it is SPAM mail or contains virus,
email always arrive [sic] into the mail sewer.'
On 1 September 2006, Mrs Humphreys wrote to Mr Wong about Ms Lever's letter of 25 August
2006. She noted that Council had not responded to her allegations of breaches of the Code of
Conduct but had made 'very serious allegations against my husband and me'. She claimed the
Council had not reviewed the correct issue because Mr Pearson was not obliged to give the
documents to the Court but to them. She said they had not sought to harass or to defame anyone
but had sought accountability and responsibility from Council officers.
Mrs Humphreys sent another complaint headed 'Code of Conduct Issue and threat of Defamation
action' to Mr Wong on 7 September 2006. She requested:
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e

A copy of all evidence upon which Council relied. She expected that before making
allegations against them, Council had ev~denceanalysed and had produced a report. She
requested a copy of that report. She wished to collect that material next Monday and would
arrange a time to collect it.

e

An outline of the process Council followed to conclude so definitely that Mr Pearson did not
withhold evidence, whether recklessly, deliberately or otherwise. She requested a copy of
Council's policy regarding the conduct of reviews where there was evidence of possible
breaches of the Code of Conduct.
An answer to the question was it Council's policy to decide what documents are
appropriate to provide even if they fall wlthln the scope of a Notice to Produce in Land &
Environment proceedings?

e

An answer to the question d ~ dCouncil receive legal advice referred to in Ms Lever's letter
from a profess~onalf~rm?Which firm? She also asked whether the legal adv~serdrafted.
contributed to, rev~ewedandlor flnalised the letter Council sent to them.
An answer to the question on what evidence Council concluded there was no
inconsistency of treatment between No 17 and 19 Richmond Road and them and whether
there was a full review of the flies by an officer independent of those that had been
lnvolved lnclud~ngMessrs Pearson and Stray? She wanted to know that person's name

Mr Wong emailed this letter to Council's in-house legal consultant to assess. The next day, the
legal consultant provided Mr Wong with a draft letter. The General Manager signed a letter to Mrs
Humphreys on 11 September 2006 in almost the terms prescribed by the legal consultant. He sa~d.
I refer to your letter of 1 September 2006 in which you have asked that I respond to two alleged Code of
Code [SIC]Issues ident~fiedin your letter.
Firstly, I would have thought that Ms Lever of my office had already made it unambiguously clear to you
what my office's position is in relatlon to each of those matters, so I truly do believe that my office has
responded more than adequately to your concerns. With respect, it seems more a case of you being
unhappy with the answers that have been given.
Let me once again advise that Councll is satisfied that there is no probative material to support your
assertions of a breach of the Council's Code of Conduct on the part of Mr Pearson. In addition, to the
extent to which your complaint rests on the existence of a supposed duty on the part of Mr Pearson to
you (as opposed to the Court) your assertion is ill-founded in law.
Secondly, in my experience, Mr Pearson is a most competent officer of Council, and I know that he is
greatly respected by the elected Councillors as well. Your ongoing targeting of him is extremely
regrettable
Finally, as mentioned previously, Council does not intend to communicate with you any further in relation
to the subject-matter of your communicat~onsI have only communicated with you on this occaslon in an
attempt to remove your confusion.
The legal consultant's draft had contained the statement 'Your ongoing vilification of this man is
extremely regrettable and does neither of you any credit' but this was deleted.
Mrs Humphreys responded:
You state Mr Pearson 'inadvertently' did not furnish the documents under four Notices to Produce issued
over a period of 12 months.
The documents not produced were a minimum of 16 emails exchanged during the period from 21 March
2005 to 13 March 2006 Do you state that he overlooked each and every communication during that
period?
We provided evidence of written confirmation from Ms Lesley Finn of Abbotl Tout that Mr Pearson had
specifically undertaken a review of all emails and could find none. Ms Helen Lever of your office found
these emails on Council's systems last month.
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You have still not addressed in any manner'the misrepresentation of the truth and the misleading
statements made by Mr Pearson to our neighbours in each of the emails that were not produced. A
number of these were damaging to us and our reputation.
She also said the allegations were very serious and they believed a blatant breach of the Code of
Conduct by a person in a position of managing Council's litigation. She requested an independent
review of Mr Pearson's behaviour and had requested Councillors to make the same request of him.
At the hearing, Mr Pearson was asked whether he was aware of Mr Wong's letter to Mrs
Humphreys. He told us 'Umm I know that that letter was sent. I think that was drafted by Ian EllisJones.' When Mr Pearson was questioned whether Council's legal consultant had discussed it with
him, he said 'Yep. Umm he asked me the amount of emails, telephone calls, discussions I had with
the Humphreys and the extent and what type of conversations were had..'. Mr Pearson was not
sure whether the legal consultant showed him the draft letter but said 'He may've suggested to me
there was a response going out and his response was going to be one that was strong and to the
point'. He gave evidence that the legal consultant did not ask him in an official capacity in 2006
whether he had a law degree or practised as a solicitor or about the allegations that he had failed
to produce documents in response to Notices to Produce. However, Mr Pearson testified that in
social conversation he would have given the impression to the legal consultant that he was legally
qualified.
Mr Ellis was asked had Council sought legal advice whether Mrs Humphreys' allegations were
defamatory and constituted harassment of Council staff. He responded that he understood inhouse legal counsel was involved in reviewing the Code of Conduct complaint and that there was
some form of advice from him that there was harassing and defamatory comments being made. He
did not know what information had been supplied to the legal consultant.that led him to form the
opinion the complaint could constitute defamation.
In September and November 2006, Mrs Humphreys wrote to the Mayor and Councillors about the
Code of Conduct complaint and her evidence that Mr Pearson had withheld documents requested
under four Notices to Produce and mlsled and lied to their neighbours. She asked what action
Councillors intended to take and for a response from each Councillor. There was no response to
these emails. In September 2006, Mrs Humphreys also complained to the Former Department of
Local Government. The Department advised her to write to the General Manager again.

Actions after the Humphreys' complained to the Minister for Local
Government

5.3

On 12 March 2007, Mrs Humphreys wrote to the Minister for Local Government about the Council's
pursuit of them for non-compliance w~thconsent and that:

.

They had been denied access to Council's file on their neighbour's property despite
payment of the required fee of $30.
Mr Pearson presented evidence to the Land and Environment Court by Affidavit sworn in
Manly Council v Marjorie M o f t . Mrs Moffrt claimed her signature on one document had
been forged. The document was immediately withdrawn from evidence by Council. No
investigation occurred to determine whether the document was forged. When they asked
whether the original document was available for testing, their emalls were immediately
blocked.
Mr Pearson held himself out to be a solicitor in the course of h ~ role
s as Compliance Officer
and Regulatory Officer of Manly Council. He had sworn Affidavits in the Land and
Environment Court that he holds a law degree from ANU and made the assertion to
ratepayers and other Council officers. They have correspondence from the ANU confirming
this to be untrue. They raised it with the General Manager and it was dismissed as
irrelevant.

On 24 May 2007, the former Department of Local Government emailed the Council asking for
Council's position in relation to the non-compliance issues and Code of Conduct allegations in the
Humphreys' compla~nt.
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We were told that on 29 May 2007, the legal adviser reviewed Mrs Humphreys' complaint and the
former Department's emall, met with Mr Pearson, held discussions with Mr Ellis and prov~dedoral
advice regarding the response to the former Department. We were provided with a copy of an
~nvoicewhich lndlcated the tlme that the legal adv~serhad spent on this particular matter wlth Mr
Ellis.
On 6 June 2007, Mr Ellis wrote to the former Department of Local Government in accordance with
the handwritten notes Mr Ellis made during his d~scussionwlth the legal adviser. In the response,
he:
Provided two letters to the Humphreys dated 25 August 2006 (Ms Lever) and 11
September 2006 (Mr Wong).
Advised that without knowing which neighbouring property or particular instance of noncompliance formed the basis of the allegat~on,Counc~lcould not prov~dea qualif~ed
posltion at the time but he could confirm notlces and orders had been Issued to 13, 15, 17
and 19 Richmond Road.
Advised an applicatron for access under section 12 of the Local Government Act was
recelved from the complainant on 5 September 2006 and the ffle presented on 18
September 2006.
Advised he was aware of allegation regarding the Moffit matter. He provided the judgment
and said he had interviewed staff and in the absence of any probative material was unable
to form a reasonable suspicion of impropriety.
Advised that, to prQvide staff relief from the complainants' incessant emails, the General
Manger instructed that their emails be blocked. The lnstructlon d ~ dnot relate to the content
of any one email in particular. The decision was rev~ewedapproximately six hours after the
instruction was issued and the block was lifted.
Advised he had interviewed the staff member in question about the allegation he
misrepresented himself as a solicitor. The allegation was not been supported by any
probative material. He sard the staff member confirmed in response to a question from the
complainant during a med~at~on
sesslon hrs qual~f~cations
included a Bachelor of ArtslLaw
awarded by ANU and at no time did he state or otherwise hold himself out to be a legal
practitioner
Mr Ellis clarified his advice with the former Department later in an email of 18 June 2007. He wrote:
The instruction from the General Manaqer was for emails from the complainants to be quarantined from
individual staff email addresses, not that they be blocked from ~o.incfkemail system: Tnis instr~ction
was misinterpreted resulting in a block being p.acea, which when brought to the attention of the General
Manager was lifled immediately.
Counc~lis currently unable to review emall log files from the period in question, however I have been
adv~sedthat emails received from the complainant by individual staffmembers was in the vicinity of 35 to
40 items, the majority of which were received over a 2 week period.
At the hearing, Mr Ellis gave evidence the General Manager had provided this clarification and that
the Humphreys' emalls had been 'restricted and klnd of corralled to the offic~alRecords at Manly'. It
was put to ~r Ellis that the Humphreys' emails to Manly Council bounced back with the message
they were undeliverable and if the emails had been corralled as the General Manager told him this
message would not have been received by them at all. He was also asked if the emails were
bouncing back, what that suggested. He responded 'Oh, that, that, that, that therewas a block put
in place, umm... yeah'. He was asked how the General Manager's advice to him could have been
correct in that case. He said this was what the General Manager told him was his intent 'that the
emails be put to a centralised Records account'. When Mr Ellis was questioned whether he had
any concerns as to the plausibility of Mr Wong's explanation and he told us he took the General
Manager at his word.
The former Department of Local Government issued a circular to councils 05/08 of 9 March 2005
regarding legal assistance for councillors and council employees. The former Department advised
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that a council could not meet the costs of an action in defamation taken by a counc~lloror council
employee as plaintrff in any circumstances or of seeking advice in respect of possible defamation.
or in seeking a non-litigious remedy for possible defamation The former Direotor-General wrote to
Mr Wong on 23 July 2007 reminding him of the prov~sionsof that circular in relat~onto the advice
the legal adviser had included in the letter that Ms Lever signed about Mrs Humphreys' compla~nt
made under the Code of Conduct
The General Manager responded to the former Director-Generalthat 'Advice was offered from
legal counsel gratuitously and not in response to any formal request on the part of Council'. Mr Ellis
was asked at the hearing to clarify the General Manager's advice to the former Director-General
and he told us 'Umm I, I, I think, what was meant by that was that that advice was not sought by
Council'. When Mr Ellis was asked why he thought the former Department was concerned about
this legal advice, he told us because it was not considered a proper use of Council resources. Mr
Ellis gave evidence that when he was preparing his response to the former Department about their
concerns regarding the legal advice:

...I had the discussion with Ian and he said "well this is an opinion I formed, Council did not come
looking for this specific opinion. The matter was referred to me for review. I gave an opinion, Council
then used that opinion.
Mr Ellis was questioned whether he was involved in the conduct of an investigation into the
allegations of breaches of the Code of Conduct by Mr Pearson in light of his statement in his letter
to the former Department of Local Government which said 'I have interviewed staff about the
matter and in the absence of any probative material I am unable to form a reasonable suspicion of
impropriety'. He gave evidence that he was not involved in an investigation because he was only
involved in drafting the response to the former Department.
In the November 2007 response to our request for a copy of the Council's investigation into Mrs .
Humphreys' Code of Conduct allegations during our preliminary inquiries, the Council provided an^,
undated handwritten note which appeared to be points from the discussion with the legal adviser as
to Council's response to the former Department's questions. The Council advised that Mr Ellis's
,
letter to the former Department was provided as a response to a request for information. It was not
~.... prepared as part of. a formal investigation process, and as such no investigation report was
produced. We were told Mr Ellis reviewed correspondence relevant to the matter and held an
informal
interview with Mr Pearson. No notes were taken at the interview. The interview was
~.
.
conducted in the presence of the legal consultant and the response was prepared in consultation
with him.
.

.

At the hearing, Mr Pearson gave evidence he thought there had been an inquiry from the ICAC or
the Minister earlier in 2007. He said that at that time Mr Ellis had asked him some questions but he
could not remember whether Mr Ellis took any notes of his responses and he did not sign any
statement or document. He told us the allegation that he had withheld documents sought under
Notices to Produce had been put to him but not in the context of a Code of Conduct investigation.
Mr Ellis was asked to explain whether his statement 'in the absence of any probativematerial I am
unable to form a reasonable suspicion of impropriety' was a finding that would be made by
someone investigating an allegation. Mr Ellis said 'Yep'. When he was asked again whether he
conducted the investigation into Mrs Humphreys' allegations he said 'I did not, Helen Lever
conducted that investigation. I responded to a letter by the Former Department of Local
Government on the same matter'. Mr Ellis was questioned whether the legal adviser asked Mr
Pearson any questions about the allegations being made. He gave evidence they had a three way
conversation about what had been put to Council and how Council would respond. The discussion
was aimed at providing an answer to the former Department.
At the hearing, Mr Ellis was shown the document presented to the Land and Environment Court in
Manly Council v Moffit and which the court was told did not contain Mrs Moffit's signature and his
statement to the Department 'in the absence of any probative material I am unable to form a
reasonable suspicion of impropriety'. He was asked why this document did not amount to probative
evidence. He responded that he had shown the document to the Council's legal consultant and
they came to the conclusion 'there was nothing in the material that we could see, in the material
presented to us that would suggest that the material had been forged'. He was asked whether Ms
Lever had investigated this matter and he testified she had not conducted any investigation.
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Mr Ellis was questioned whether he was involved in investigating Mrs Humphreys' allegation that
Mr Pearson had fraudulently claimed to have a Bachelor of Laws degree and held himself out as a
solicitor. He said he was not involved in the investigation of the Code of Conduct complaint by Ms
Lever. So he was asked why he told the former Department of Local Government 'I have
interviewed the staff member in question on this matter' and that Mr Pearson confirmed he had an
artsllaw degree. He responded that it was because 'both myself and Ian Ellis-Jones sat down with
Mark, put the question to hlm and that is the response he gave us'. Mr Ellis was then asked why Mr
Pearson did not tell them Ms Lever had already investigated this matter Mr Ellis said 'I mean I,
look, to be honest, I don't know what the scope of Helen's investigation was'. He told us he did not
find out what Ms Lever had investigated before he spoke to Mr Pearson in the presence of
Council's legal consultant. When he was asked whether he had looked at Council's file, he said he
could not recall. When he was asked whether he had accepted Mr Pearson's explanation at face
value, he said 'Yep'.
Mr Ellis gave evidence that at the time of the inquiries from the former Department of Local
Government the General Manager told him that he and the Manager of Human Resources had
both sighted a document they were led to believe was Mr Pearson's academic qualifications. We
examined Mr Pearson's personnel file and there was no evidence the Council had kept a copy of
any academic transcripts or degrees belonging to Mr Pearson. In response to our question why a
copy was not taken for the file at that time Mr Wong and Mr Brown saw the document, Mr Ellis said
'My understanding is standard practice is if the qualification relates to an essential requirement of
the position, that a copy should be kept'. Mr Ellis said tertiary qualifications were not required for
the position of compliance officer.

.
-.

~

The documents on Council's personnel file indicate that Mr Pearson claimed to have a Bachelor of
Laws degree and a Bachelor of Arts degree majoring in political science from The ~ustraliaii.:
National University when he first applied for the compliance officer position in 1999. His experience
was in Australian Capital Territory land use management related to its leasehold system and - - ~
various policy type roles. He had undertaken compliance work. The assessment of his job
application on 31 March 1999 indicated that he was given preference for the position over other
applicants because of his law degree and compliance experience over candidates with building
experience. Our review of Mr Pearson's personnel file indicated that no copies of qualifications
were obtained from Mr Pearson in 1999 and his qualifications were not discussed with referees.
In July 2000 and August 2001 when Council conducted Mr Pearson's annual performance
appraisals, the reports mentioned a review of his pos;tion description to determine whether tertiary
qualifications were essential rather than desirable. On 17 October 2001, the tnen General Manager
approved the upgrading of the compliance officer position such that tertiary qualifications became
essential. Following this upgrading of the position, Mr Pearson's salary was increased. From 2001
onwards there was no evidence the Council conducted any further performance appraisals of Mr
Pearson. We only found salary reviews documents on the file.
After Mr Wong became General Manager, Mr Pearson's position was upgraded to Manager,
Regulatory Services There was no evidence on the file that the position was advertised, that Mr
Pearson lodged an appl~catlonfor the positlon or that a ment selection process was conducted.
In his submission on the draft document Mr Wong said that after the Environmental Servlces
Divis~onwas created, the three middle management posltlons that were created by the restructure
were internally advertised. One of these was the Manager, Regulatory Services and the other two
were Manager Development Assessment and Manager Lodgements Services.
In his letter of 24 March 2003 offering Mr Pearson the position, Mr Wong stated 'Your
commencement dated is conflrmed as 3 March 2003'. He was on a three months probationary
period at the end of which Mr Wong conflrmed his appointment and said 'I would like to take this
opportunity to thank you for your commitment, support and loyalty'. Three months later Mr Wong
reviewed Mr Pearson's salary and increased it 'in recognition of your performance and your value
to the organ~sation ... and support as part of the Environmental Services Division and the
management team at Manly'
In March 2007 following a salary review granted by the General Manager, Mr Pearson applied for
and obtained the new position of Manager Compliance and Enforcement. While a selection panel
comprising Mr Stephen Clements, Manager of Environmental Serv~cesDivision, Mr Ray Brown,
Human Resources Manager and Ms Natasha Schultz interviewed Mr Pearson, there was no
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information on the file that other applicants were considered. The letter offering him the positron
noted that Mr Pearson intended to pursue post graduate studies at UTS in a Master of
Environmental Science in 2008 and was to be supported by Council.
The former Department of Local Government's Promoting Better Practice Review conducted in
June 2005 found that the Council was not undertaking performance reviews of some staff and
those reviews that were being conducted were not being completed in the specifled timeframe. The
former Department also discovered the Council system for tracking and following up on
performance reviews relied on a person maintaining an excel worksheet and initiating follow up
action when requrred. The former Department recommended Council revise the reporting
processes so that senior management was notified of non-compliances with its performance
appraisal obligations to provide staff with ongoing feedback regarding performance.
The former Department also recommended that General Manager assess the adequacy of the
human resources information system and investigate the cost of replacing it with a system to
capture data and report on human resources strategies Council's 2007 response to the former
Department was that it was too cost prohibrtive to implement such a system. It also said it
recognlsed performance reviews as being a high priority and they had mechanisms in place to
provide feedback and a performance management system was part of their investigation into a
human resources information system. The Council told the former Department its 2007
performance appraisals were delayed and they gave a February 2008 deadline and said they
would provide the numbers when available. The former Department subsequently wrote to the
Council following its third progress report received on 28 February 2008 about the continuing
difficulties in implementing its performance appraisal system. The former Director-General advised
Mr Wong to identify the underlying causes and address them.

.
..

.

Our review of Mr Pearson's personnel file also revealed that he provided different dates for having
obtained his academic qualifications. The first job application in 1999 stated he had a Bachelor of .
Arts gained in 1992 and a Bachelor of Laws gained In 1995. In 2002 in a job application for the.
position of Environmental Health Coordinator he stated he gained his Bachelor of Arts in 1993. In
another job application in 2007 for the position of Compliance and Enforcement Manager, Mr
Pearson stated he gained his Bachelor of Arts in 1990191 and his Bachelor Laws in 1992. In the
Affidavit he made to the Land and Environment Court in 2006he stated his received a Bachelor of
Law in 1996. The personnel file also showed that he provided different dates of birth on job
applications; one was4 February 1962 and the other was 4 February 1956. Manly Council did not
seek any birth certificate or other recognised documentation to verify Mr Pearson's date of birth.
In spite of Mrs Humphreys' allegations about Mr Pearson, Mr Ellis gave evidence the Council did
not take any action to verify Mr Pearson's qualificatlons until the NSW Ombudsman began inquiries
on 16 August 2007. On 24 August 2007 the ANU told Mr Ellis that the student's confirmation was
required for them to provide further detail on a law qualification. Council then requested Mr
Pearson to supply a copy of his qualificatlons. Mr Pearson gave evidence that in early November
2007 he had conversations with Mr Ellis about the allegations regarding his qualificatrons and
during those conversations the General Manager and Mr Stephen Clements, the Executive
Director, Environmental Services Divis~onwere present. Mr Pearson told us that Mr Stephen
Clements asked him to provide a statutory declaration about his qualifications.
In his submission on the draft document, Mr Wong said the issue of Mr Pearson's legal
qualifications had been raised as 'one of numerous complaints of the Humphreys'. He submitted
that 'I definitely have sighted the purported laws degree together with his Arts degree. Mr Pearson
was then asked to show them to the~HRManager, who was in his office at the time.' Mr Wong
claimed that sometime prior to receiving the Humphreys' complaints, Mr Pearson showed him the
degrees 'on his own initiative' and he 'obtained the solemn assurances of Mr Pearson that he had
those qualifications'.
At that time in November 2007, the General Manager relieved Mr Peirso
and
enforcement duties until he could provide verification of his law degree. Mr Pearson gave evidence
the General Manager sent him 'on mandatory leave for a matter of three or four weeks'. On 5
November 2007, in response to our written preliminary inquiries, the General Manager told us:
It should be noted that in spite of these difficulties, Mr Pearson continues to maintain that he holds
qualifications in law. It should also be noted that Mr Pearson has on a previous occasion presented
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to both myself and Council's Manager of Human Resources what was understood to be his law
degree.
On 14 November 2007, the General Manager wrote again to this office that Mr Pearson supplied a
Statutory Declaration to him confirming the details of his qualification and supplying details of the
action he undertook to verify his qualifications. Mr Wong enclosed a copy of that Statutory
Declaration in whlch Mr Pearson declared that he was awarded a 'Bachelor of Arts (BA) in 1992
and a Bachelor of Law [sic] (LLB(G)) in 1995'. He said he had attended the ANU campus on 19
October 2007 to speak 'to the student records services and several academic personnel, all unable
at this time to assist in providing evidence of the completed LLB(G))'. He then explained that all his
academic records were held within a storage facility in Sydney and an intensified search of the
storage facillty had not located the academic documentation. He confirmed that he had undertaken
both degrees at the ANU within the timeframes and they were to be produced when submitted by
the ANU or located at the storage facility. On the basis of this statutory declaration the General
Manager reinstated Mr Pearson to his position of Manager Compliance and Enforcement.
In his submission, Mr Wong said that he relieved Mr Pearson of his compliance and enforcement
duties until he could provide verification of his law degree. However '[hle was not able to provide it
and he never worked again in that function. On 12 April 2009 [sic] he resigned from council.'
Mr Wong advised us that he had written to the Division of the Registrar and Student Services at
ANU 'seeking their advice as to the possibility of administrative error contributing to Mr Pearson's
situation'. In a letter on Mr Pearson's personnel file dated 14 November 2007, addressed to the
ANU, Mr Wong advised that Mr Mark Pearson was a current employee of the Council and he was
experiencing difficulty obtaining verification of his qualifications. Mr Wong told the ANU that Mr
Pearson had signed a Statutory Declaration attesting that he held a Bachelor Laws awarded by .:,
that university. He enclosed a copy of the Statutory Declaration. He said 'I seek your confirmation
or otherwise as to whether there is a possibility of an administrative error contributing to Mr . .
Pearson's difficulties in obtaining verification of his qualification from the ANU.'

-

In response to our Notice to Produce, the Council advised it had corresponded with four officers of
the ANU Student Administration Services at the Division of Registrar and Student Services
including the Admissions Officer on 16 and 20 August 2007, the Client Services Offlcer on 24
August 2007, the Graduation Officer on 16, 17 and 18 October 2007 and the Enrolment Assistant
on 1 February 2008. The Council had requested the ANU search through graduation booklets and
their archives in order to verify whether Mr Pearson graduated with a law degree.
On 15 January 2008, Council sought confirmation that its letter has been received by the
Enrolments Office and that the ANU was in the process of accessing their archives in an attempt to
verify the matter. The Council said it would inform our office once a formal response was received
from the Enrolments office, The Enrolments Assistant at the ANU sent an email to Mr Ariel Ellis on
08 in which she said:
been following up your request for the qualification confirmation request for Mark Pearson. We
have a record of Mr Pearson's arts degree which was conferred by The Australian National
iversity. It is unusual that we have no record of his Bachelor of Law. I am currently recall~nghis file
from an off site location to try and verify this for you. This can take several days.
There was no further advice from the ANU.
In an undated and unsigned copy of a letter from Mr Wong to Mr Pearson placed on his personnel
file. on or around 1 February 2008 M i Pearson was told that a month had passed since he was
reinstated and he was still unable to provide verification of his qualification. Mr Wong was not
aware of any evidence that he had continued to seek verification within this time. Mr Wong told him
that the circumstances caused his integrity and the integrity of the Council to be questioned and
staff charged with the role of enforcing compliance and prosecuting non-compliance matters must
be beyond reproach. He said he treated the matter as 'very serious' and that given the length of
time that had elapsed since the issue first arose, he believed he had given Mr Pearson 'fair
opportunity and support in satisfying this matter'.
Mr Wong said unless he was able to provide verification of his qualifications in the form this office
has asked for by Monday 11 February 2008, he would be required to step down from the role of
Manager, Compliance and Enforcement and his delegations provided under that role would be
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revoked. He was to be assigned to alternative duties by his Divisional Manager until he could
provide verification of his qualifications. That arrangement would be reviewed in six months. On 12
February 2008, Mr Pearson resigned from the Council with effect from 29 February 2008.
In response to our written preliminary inquiries, Mr Pearson stated he held a tertiary qualification
from the ANU and had sought clarification, 'although it appears the ANU have no record of such
qualification'. In response to the Humphreys' allegation in their complaint to us that he swore an
Affidavit to the Land and Environment Court in the matter of Manly Council v Marjorie Moffitt that he
holds a Bachelor of Arts 3990 (ANU) and Bachelor of Law [sic] 1996 (ANU),. Mr Pearson's
response was 'agreed'. in response to the Humphreys' allegation in their complaint to us that they
had written confirmation from the ANU that a Mark Pearson received a Bachelor of Arts degree in
1992 (but not in 1990) and no person of his name (Mark Pearson, Mark Stephen Pearson. Stephen
Mark Pearson or even Stephen Pearson) was awarded a Bachelor of Laws from ANU, Mr
Pearson's notes said 'evidence suggests otherwise'. In response to the Humphreys' allegations in
their complaint to us that he regularly made claims to them and others that he was a lawyer and a
solicitor and was in practice in Canberra prior to working with Manly Council, Mr Pearson's notes
said:
I did not claim to be a lawyer or solicitor or in practice in Canberra. In a private conversation with Mr
Humphreys afler the Mediation, he inquired what previous work I was involved with, indicating to him
I had undertaken personal conveyance for family and friends, but that was the limit of the
discussions. I also indicated to Mr Humphreys that I preferred not to answer any of his questions as
to my personal life as it was inappropriate, rather to maintain a professional contact, with Mr
Humphreys.
In supporting documents provided in their complaint to us, the Humphreys included a copy of a
sworn Affidavit to the Land and Environment Court signed by Mr Pearson on 21 February 2006 in
wh~chhe stated:
I hold the following qualifications: Bachelor of Arts at the Australian National University 1990 and
Bachelor of Law [sic] at the Australian National University 1996.

-

-

.

-

A t the hearing, Mr Pearson gave evidence that Council had not asked him to resign because they
did not want to lose his knowledge and that the General Manager asked him if ttiere was an area
that he would feel comfortable working in at Council. However, he advised the General Manager he
would not feel comfortable at the Council'in any position. Dr Macdonald gave evidence he had
been' advised that Mr Pearson had. been dismissed for misconduct relating to his legal
qualifications. In his submission Mr Wong said Mr Pearson 'resigned of his own accord'.
Mr Wong gave evidence that he had not conducted a Code of Conduct investigation after the
Ombudsman commenced inquiries about Mr Pearson's qualifications in 2007 because he relied
upon the senior people who had employed Mr Pearson in the flrst place and their comments
relating to his qualifications and experience. He said it was not the Council's practice to verify
qualifications. However, he had the expectation that Council's practice would be to verify people's
quallflcations on employment He had formed the vlew that it was 'out of order' for Council to
pursue the allegations because the previous senior officers' comments about Mr Pearson's
qualifications 'were already in the system'.
Mr Wong was asked why Council had accepted Mr Pearson's statutory declaration that his
qualifications were in a storage box somewhere when Council knew the university had no record of
the law degree. Mr Wong said 'Well there the umm, the situation was that the officer was entitled to
procedural fairness umm and that he umm as we understood he was actively trying to retrieve the
information..'. He said he had 'the right to be treated as innocent until proven guilty'. He was not
sure the Council had all the facts right either in terms of his enrolment details.
In his submission, Mr Wong said that Mr Pearson was already a staff member when he arrived at
the Council. The notes made by the then Director, who was a lawyer, did not point to any fraud in
regard to qualifications. As a result of the hearing, Mr Wong said he now realised that the law
degree was 'a fake'. However, as he had seen the purported documents, he said he had to afford
Mr Pearson 'the benefit of the doubt while hoping that the University would advise Council of the
situation from their own records That advice never camel In the meantime, he provided Council
with a Statutory declaration on his qualificat~on.'
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Mr Pearson gave evidence he gave people he worked with and the management of Manly Council
the impression he had a law degree and that in conversations with Council's legal adviser he would
have mentioned his law degree. Mr Pearson said that he told Mr Ellis, the General Manager and Mr
Stephen Clements that he. had a law degree when the matter was raised by the Ombudsman's
office in August and September 2007. However, he was not questioned about it in 2006. When he
was asked whether he had been truthful in regard to his law degree,' he testified 'I don't have a law
degree'.
At the hearing, Mr Pearson was asked whether he accepted that misleading the Councll about his
professional qualifications to gain employment at the Council would amount to a breach of the
Code of Conduct and he answered 'yes'.
In 2003 the ICAC made a finding of corrupt conduct against a NSW public servant, Mr Glen
Oakley, for falsely representing himself as having certain academic qualifications for the purpose of
applying for and gaining positions of employment. It recommended that the Director of Public
Prosecutions consider prosecution for offences under sections of the Crimes Act 1900.
In July 2008 Mr Pearson obtained a position at Auburn Council in their compliance section. Mr
Pearsot) told us at the hearing that Mr Stephen Clements was his referee from Manly Council. We
contacted Auburn Council and reviewed Mr Pearson's personnel file at that Council. We found a
copy of an academic transcript for his Bachelor of Arts degree awarded in 1992 by the ANU. The
transcript was obtained on 27 September 2007. This document was not on Manly Council's
personnel file for Mr Pearson: In his job application and resume for the position at Auburn he had
not claimed to have a law degree. Mr Stephen Clements and Mr Chris Barnett from Manly Council
were Mr Pearson's phone referees. In Auburn Council's record of the phone calls with Mr Clements
and Mr Barnett, they spoke of him positively as hard working and dedicated and both statedthey
would re-employ him. Mr Barnett said one of his strengths was that he was loyal and that he was
'Mr Fix i t o n call to the GM'. Mr Clements advised Auburn Council one of Mr Pearson's strengths - were that he was honest. Both referees told Auburn Council Mr Pearson's reasons for leaving were.
excessive work demands. Mr Clements said he was a good employee and he would have no
hesitation in employing him in the future. On Auburn Council's personnel file was a copy of Mr
Pearson's driver's licence which stated his dated of birth was 4 February 1958. On 27 November
2008 Mr Pearson left Auburn Council to take up a compliance officer position at Warringah Council.
~

Auburn Council advised us that just prior to offering Mr Pearson a position they received an
anonymous call advising them Mr Pearson was subject to an investigation. Their Human
Resources Manager contacted Manly Council's Human Resources Manager, Mr Ray Brown, and
was told the reason Mr Pearson was leaving Manly Council was personal and a d~sagreementwith
the General Manager regarding workllife balance Auburn Council's record of that discussion with
Manly Council did not contain any reference to an invest~gationrelating to a law degree. Our
inquiries with Auburn Counc~lrevealed one of Mr Pearson's managers there had previously worked
with him at Manly Council and was on the interview panel. We also learned that one of his
managers at Warringah Council had also worked wlth him at Auburn Council.
In January 2009 an officer from Warringah Council contacted us because they had been made
aware of our investigation into Manly Council and that Mr Pearson had falsely claimed he had a law
degree They told us they had put thls allegation to him and he had not denled it or provided any
explanation but he had tendered h ~ resignahon
s
in response.
At the hearing, Mr Wong was asked what changes he had introduced into the Council's procedures
as a result of the events surrounding Mr Pearson's conduct. He told us he felt 'devastated that
someone who was put in a position of absolute trust had misused that trust and acted contrary to
law and compromised my position'. He said he was including a section on complaints against staff
in the revised complaints management policy. He said he would consider a policy in relation to
recruitment practices to ensure that professional qualifications are verified.

5.4

Conclusions

One of the objectives of public administration is to preserve public confidence in the integrity of
government. To preserve publlc confidence, officials must perform their duties to the highest
standards and avold conduct if that results in or creates the appearance of improper use of office
To do otherwise IS to breach the off~cial'sduty to act fairly, impartially and in the public interest.
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When the public deals with council officials there is an expectation that those officials will at all
times act honestly and disinterestedly because they are trustees of the public interest.
The Council officers criticised in this report did not perform their duties in accordance with the
highest standards of good conduct, good administrative practice or the requirements of Manly
Council's Code of Conduct. Their actions created the appearance of the partial use of public office
and their behaviour on occasion bordered on, or clearly was, unethical.
5.4.1

lnvestigation of Code of Conduct complaints

The Humphreys' complaints raised serious issues about Mr Pearson's conduct. However, contrary
to his evidence about how Code of Conduct complaints were handled, Mr Wong did not gtve Mrs
Humphreys' 2006 complaints to Mr Pearson's supervisor, the Executive Director, Environmental
Services Division, or the Human Resources Manager or the Manager Corporate Governance, but
instructed the Manager of his office, Ms Lever, to meet with Mrs Humphreys about the complaints
and to confer with Counctl's legal adviser regarding the drafting of a response that she was
instructed to sign.
In his submission, Mr Wong said:
My recollection is that the Humphreys' [sic] wanted to meet with me, and in her role as the manager
of my office, Ms Lever was inevitably involved In hind sight, after Ms Lever's meeting, the complaint
should have been referred to HR.
There was no evidence that Council conducted any inquiries or sought other evidence other than^
Ms Lever's obtainingfrom Mr Pearson the string of 16 emails that Mrs Humphreys had shown Ms :
Lever during her meeting with her in August 2006. Mr Pearson gave evidence he was not asked
any questions about the Code of Conduct allegations in 2006 by either Ms Lever or Council's legal - .
adviser. Mr Pearson claimed he was not aware whether Ms Lever was supposed to have.
conducted an investigation into the allegations. Mr Ellis denied conducting any investigation into
the complaint and gave evidence it was the role of the Human Resources Manager to investigate
. .~
Code of Conduct matters. He also believed Ms Lever had conducted an investigation. Ms Lever
... - maintained her involvement in the handling of the Humphreys' complaints was limited to
information gathering on behalf of the General Manager.
~

Staff had no training, skills or experience in conducting Code of Conduct investtgations. The
Council had no written documentation or guidelines to advise them about the steps they should
take to deal with such a complaint. The complaints management policy in force at that time did not
refer to dealing with Code of Conduct complaints other than those alleging corrupt conduct. Ms
Lever met with Mrs Humphreys to gather information and then conferred with the Council's legal
consultant who was asked to draft a letter to Mrs Humphreys refuting the allegations. The evidence
showed in fact that neither Ms Lever nor any other person at Manly Councll conducted anything
that could properly be described as an investigation into the allegations before they were
dismissed.
According to Ms Lever, the file that Mr Wong provided to us on the basis that it was Council's
complaint investigation file was her own personal folder of documents that she had assembled and
kept in relation to her role in information gathering If this is true, then it appears that Councll has
no proper corporate record of its actions in relation to these Code of Conduct complaints as
required by good administrative practice and the State Records Act 1998.
The letter Ms Lever signed was conveyed to Mrs Humphreys during the period the Council had
blocked their email communications without warning. The letter's caution to Mrs Humphreys that it
was Council's opinion thetr recent communications constituted intimidation, harassment and was
defamatory of Mr Pearson was not appropriate advice or the correct way to handle the complaint,
especially in light of the evidence uncovered in our investigation. I am satisfied it was reasonable
for Mrs Humphreys to interpret the advice in the letter that the Council 'reserves all of its rights and
entitlements to proceed as it thinks appropriate' as representing a threat.

I regard the use of threats in the circumstances where a resident lodged a complaint under the
Code of Conduct as an attempt to prevent criticism of Councll staff. While it may have been
Council's opinion that Mrs Humphreys' allegations constituted intimidation, harassment and
defamation, in mv ooinion Mrs Humohrevs had lodaed a comolaint in aood falth under the Counctl's
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Code of Conduct to the General Manager. This was the proper process for her to have followed. It
was not the Council's role to obtain legal advice about whether the allegations made under the
Code of Conduct were defamatory. Had Mr Pearson believed he was being defamed he was free
to pursue his own legal rights.
The former Department of Local Government issued a circular to councils 05108 of 9 March 2005
regarding legal assistance for councillors and council employees which made it clear that councils
should not meet the costs of an action in defamation taken by a councillor or council employee as
plaintiff in any circumstances or of seeking advice in respect of possible defamation. I am satisfied
that the Council's obtaining of a legal opinion to assist Mr Pearson was an improper use of
Council's resources and contrary to the advice the former Department of Local Government has
issued to counc~lssince 1994.
Mr Wong submitted that the author of Ms Lever's letter was the in-house legal consultant and it
was 'his take' on the Humphreys' letter. He also said
As was made clear in the evidence, advice about defamation was not sought but a throwaway llne
was provided by a legal adviser in connection with the statements bang made by the Humphreys in

circumstances where defamation advice had not been sought
I do not think it reasonable for Mr Wong to distance himself from Council's letter to Mrs Humphreys
by attributing to others responsibility for the views expressed in it when he had the opportunity to
change that letter prior to Ms Lever's signing it.
It does not appear to me that the letter to Mrs Humphreys on 25 August 2006 contained any
'throwaway' lines as it had a quite specific purpose to warn her to desist from making complaints ...
about Mr Pearson. That letter implied that Council had sought the in-house legal consultant's
advice and described his advice as 'very firm and unequivocal'. The in-house legal consultant . .
attends the Council weekly and is paid by Council for advice about any matter brought to his^,
attention. Mrs Humphreys' complaint had been brought to his attention and he offered his advice
that included warnings to her that Council resewed all of its rights and entitlements to proceed and
that she should be 'extremely careful not to defame' Council officers. In these circumstances, it
appears that the Council had paid for a legal opinion that would have assisted Mr Pearson and it
.. related to defamation.
It was inappropriate for Ms Lever to have signed the letter to Mrs Humphreys and by doing so to
have provided opinions about whether the documents sought through the court process were
'relevant or probative to the subject hearings' or whether the Hurnphreys' complaints constituted
intimidation, harassment or defamation. Ms Lever acknowledged that she should not have signed
this letter.
Ms Lever maintains that Mr Wong had responsibility for the letter to Mrs Humphreys of 25 August
2006 and because of thls none of the contents constituted her advice or opinion. While there was
no evidence of Mr Wong drafting or approving the letter that Ms Lever signed, it appears to me
reasonable to accept Ms Lever's submission that Mr Wong reviewed the letter prlor to despatch
and to that extent he takes responsibility for the contents.
While I understand Ms iever's submission that she had not been working at ~ a nCouncil
l ~ for long
before she signed the letter and inexperienced in the protocols and procedures, she was employed
as a senior officer at Council because of her extensive experience as a lecturer in education and
administration and as an Office Sewices Manager in a Commonwealth legal agency. For these
reasons, I have difficulty accepting Ms Lever's submission that she 'thought' she was signing the
letter on Mr Wong's behalf even when she was signing using her own name and position title,
At the Council Ms Lever had particular, high-level responsibilities for initiating the resolution of
matters, taking action on behalf of the General Manager, briefing and providing timely advice to the
General Manager, researching and preparing reports on matters raised by the Execut~ve
Management Team and managing relationships between the Office of the General Manager, staff.
councillors and the public. It seems to me that she was a key adviser to Mr Wong and was required
to undertake tasks at her own initiative on his behalf. Mr Wong referred Mrs Hurnphreys' email of
15 August 2006 to Ms Lever because it would appear that she had a key role in liaising with
D~visionalManagers 'to put out some fires' and deal with issues that were 'getting a little ugly'.
Notwithstanding, in light of Ms Lever's submission's and the evidence consistent with these
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submissions, I accept that her role in the Humphreys' complaints was peripheral and subject to the
direction of Mr Wong.
The Code of Conduct under section 5.6 required the General Manager to have given reasons in
writing to the complainant where he had decided not to inquire into a matter. The Code of Conduct
also specifies that the General Manager is responsible for dealing with allegations about
misconduct by staff. In his submission Mr Wong acknowledged 'that the Humphreys were entitled
to a response in terms of the Code of Conduct'.
It does not appear that Mr Wong distinguishes complaints about the conduct of staff from general
complaints about the actions and decisions of Council and has not implemented appropriate
procedures relating to the proper management of allegations of breaches of the Council's Code of
Conduct.
In relation to this conclusion Mr Wong submitted:
I have no clear recollection of the matter. Sufficeto note that given the surrounding circumstances
where claims and counter claims were made from, [sic] Humphreys' neighbours, the Humphreys'
themselves, I suspect the Humphreys' complaints against Mr Pearson was [sic] mixed up in the
general unhappy atmosphere at Council created by all the people involved. The situation no doubt
involved a significant amount of stress for all the people involved.

I do not see the relevance of this submission to my provisional conclusion. It seems to me that Mr
Wong is attributing the poor handling of Mrs Humphreys' Code of Conduct complaint to the
complainants, the neighbours and 'all the people involved', when Manly Council's Code of Conduct
specifies that it is his responsibility to oversight and make decisions regarding the management of
complaints about the conduct of staff.

'.,

.. ...~

If a proper investigation had been conducted in 2006 by Mr Wong or a senior' manager, M r
Pearson's fraudulent conduct in claiming he had a law degree would have been revealed at that
time. Mr Wong submitted that this provisional conclusion could not be right 'unless the council is
not entitled to act on a statutory declaration of the person which it has employed'. I am unable to
accept this submission because Mr Pearson did not sign and provide to Mr Wong a statutory
declaration claiming to have a Bachelor of Laws from the ANU until 14 November 2007.
.

'

The letter to the Humphreys advised that Ms Lever had 'carried out a review' of the matter without
explaining what that review comprised. Ms Lever acknowledged in her submissions that a fair
reading of the letter she signed would suggest she was responsible for an investigation into the
Humphreys' complaints. Ms Lever's review was in fact limited to obtaining copies of the emails Mrs
Humphreys had shown her. The letter drew a conclusion that Mr Pearson inadvertently had not
furnished the emails to the court and that she was satisfied no officer had deliberately withheld
documents without giving the reasons why. The letter refuted Mrs Humphreys' allegations about
partial treatment of their development application without conducting an appropriate review of the
facts and without giving reasons. The purpose of the letter was to tell the Humphreys to desist from
complaining about Mr Pearson.
When Mrs Humphreys complained to Councillors and the General Manager about the way the
Council handled the Code of Conduct allegations, she raised legitimate queries about the process
the Council followed and how it had reached its decision. However, in response Council had their
legal adviser draft a 'deny and defend' letter for Mr Wong to sign that warned Mrs Humphreys
Council would not communicate with her further on the matter. The evidence uncovered showed
that the Council would not have been able to provide the information Mrs Humphreys requested
because no officer of Manly Council had conducted an investigation, and the Council did not have
a documented procedure for conducting investigations into allegations of breaches of the Code of
Conduct. The Council would have further, been reluctant to respond to Mrs Humphreys' question
about the source of the Council's legal advice because Mr Wong would have had to reveal the
involvement of a legal consultant in the response, In my view, the pervasive prejudice against the
Humphreys would have meant that Council would not have properly investigated any allegations
from them about inconsistency in treatment.
In relation to this provisional conclusion, Mr Wong acknowledged that the letter was inappropriate
In the circumstance. He sald '[tlhe prepared draft letter by the in-house legal consultant should not
[sic] have been tempered by clearer judgement and discernment.' While I accept the submission it
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should have been tempered by clearer judgement and discernment, it seems unclear to me
whether Mr Wong was acknowledging his own failure or was suggesting that the in-house legal
consultant should have exercised clearer judgment.
Of serious concern was evidence that Mr Pearson had been consulted about the drafting of the
letter to the complainants. Mr Pearson gave evidence that Council's legal consultant d~scussedthe
Council's intended response to Mrs Humphreys' complaints with him and he understood the
Council intended to send a strong message to the Humphreys. In fact the legal consultant emarled
Mr Pearson a copy of the proposed response to the Humphreys before it went to the General
Manager.
The integrity of Manly Council's Code of Conduct processes is undermined by the involvement of
the subject of the complaint in the dec~sionmaklng and the drafting of advice to the complainants.
Mr Wong submitted that he concurred with thls provrslonal conclusion.
During our inquiiies it became clear that Council adopted an adversarial and combative approach
to carrying out of its functions, to dealing with the community and to dealing with any person or
organisation that offered criticism. This adversarial approach sent a powerful message to the
community that Council would be prepared to use its resources to resist people who complained
about staff or who were persistent with making complaints about the Council. This is contrary to the
principles of good administrative practice and provides an environment where maladministration
and improper conduct are more likely to go undetected.
\

I conclude that the Council failed to conduct a proper investigation into Mrs Humphreys' complaints
about the misconduct of Mr Pearson in 2006.
.

I conclude that Council's responses to Mrs Humphreys' complaints alleging misconduct by Mr
Pearson under Manly Council's Code of Conduct were intended to deter her from continuing to
pursue the matter in circumstances where the Council had not taken appropriate steps to^.
determine whether there was any substance to her allegations.
~

..

.

~

5.4.2

Council's response to the former Department of Local Government's inquiries

When Mrs Humphreys complained to the Minister for Local Government in 2007, Mr Wong referred
the Department's inquiries to Mr Ellis. Mr Ellis gave evidence he did not conduct an investigation
into the allegations Mrs Humphreys had raised. Instead Mr Ellis and Council's in-house legal
consultant worked out the strategy Council would use to respond to the Department's questions in
a way that would bring the Department's inquiries to an end. Almost every aspect of the response
to the Department contained information that we found to be inaccurate.
The language in the response was chosen to lead the former Department to believe the Council
had conducted an investigation and found no evidence to support the allegations. Mr Ellis told the
former Department he had interviewed the staff member but when he was questioned about this
interview it turned out to have beena three-way conversation between him, the legal consultant
and Mr Pearson for the purpose of providing an answer to the former Department. Mr Ellis told the
Department he was unable to form a reasonable suspicion of impropriety. Mr Ellis conceded such
wording would have given the impression that it was a finding made by someone who had
conducted an investigation, yet Mr Ellis gave evidence he had not conducted such an investigation.
Mr Ellis provided the former Department with inaccurate information about the amount of time the
Humphreys' emails were blocked, that the General Manager had instructed their emails to be
quarantined from individual staff addresses and Council lifted the block six hours later. There was
no evidence of any instructions from the General Manager. There was, however, evidence the
block was total and lasted for 10 days and would not have been lifted without the intervention of the
former Department of Local Government. In my view it was likely both Mr Wong and Mr Ellis would
have been aware the Department would have been critical of their actions in blocking the access of
members of the public without warning or explanation and Mr Ellis sought to reinterpret the
explanation for Council's actions in order to show Council's actions in a positive light.
While Mr Ellis told the former Departmentthat individual staff members had received 35-40 emails
from the Humphreys in a two week period, he told the former Department he was unable to view
the email log files from the period in question. The Council had made a similar claim to us in
response to our Notice to Produce about the existence of an email but that staff were unable to
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access the email logs or any other supporting evidence. It is unclear how Mr Ellis reached the view
the Humphreys had sent 35-40 emails in a two week period. Our review of Council's files did not
reveal evidence of 35-40 emails in a two week period. There were emails but nothing in the order
of that amount. Either Council staff were not saving the emails from the Humphreys as required by
the State Records Act 1998 or his claim could not be regarded as accurate. It appeared the claim
could give the impression that the conduct of the Humphreys was unreasonable and the Council
was justified in blocking their access.
Mr Ellis told the former Department that Council had issued notices and orders to the owners of
Nos 13, 15, 17 and 19 Richmond Road when in fact only Nos 15 and 17 received notices and
orders. Mr Ellis also told the former Department that Councils legal adviser had given advice to the
Council gratuitously that the Humphreys complaint could constitute defamation because Council
had not specifically sought this advice. It was clear from the evidence that this information could not
be correct because the legal consultant was in fact paid for his time when providing advice to the
Council whether or not Council asked specific questions or sought particular advice. Mr Wong's
evidence was that Ms Lever conferred with legal consultant on the complaint. It is difficult to
understand how any advice the consultant gave was gratuitous in these circumstances. It appeared
Mr Ellis may have been attempting to deflect the Department's possible criticism of the Council's
advice to Mrs Humphreys.

-

In my view, Mr Ellis's claims in correspondence to the former Department that there was as an
absence of probative evidence to support Mrs Humphrey's complaint under Manly Council's Code
of Conduct about Mr Pearson were unsustainable in light of the evidence available in Council's
records. The Council would have been able to check the accuracy of the information Mr Pearson
had provided to the Waldens in the string of emails. Council could have investigated why Mr
Pearson had repeatedly informed Council's solicitor and the Humphreys' solicitor there were no .
emails. There was evidenceon Council's files that Mr Pearson had asked other staff to help him
locate emails because he deleted them after 12 months, which was a clear breach of the State . .
Records Act 1998. If such an investigation had taken placed, it would have revealed Mr Pearson's.
improper records management practices, and possibly that of other officers in the Environmental
Services Division. Council could then have taken action to correct those deficiencies.

-

I conclude that the Council failed to provide the former Department of Local Government with full
and accurate information in response to its written inquiries regarding the complaint that Mrs
Humphreys made to the Minister for Local Government in March 2007. This failure is in line wlth
what appears to be the Council's general approach to dealing with complaints about the conduct of
staff and inquiries from oversight bodies.
5.4.3

Council's actions when dealing with allegations Mr Pearson was fraudulently
claiming to have a law degree

It is clear from the evidence that until we commenced our inquiries Council's approach to deallng
with allegations that Mr Pearson was fraudulently claimlng to have a law degree was to do nothlng
substantive.
The Council could have asked Mr Pearson to provide his law degree in 2006 and in May 2007. Mrs
Humphreys had provided Council with a copy of an Affidavit that Mr Pearson provided to the Court
stating he had a law degree and advised that the ANU was unable to locate details of a Mark
Pearson having graduated with a law degree Contrary to Mr Ellis's evidence, a tertiary qualification
was essential for Mr Pearson's position but Councll had not requested him to provide proof of the
qualifications he claimed to have. These were serlous allegations and sufficient prima facie
evidence for the Council to have cause to satisfy itself whether or not there was truth in the
information.
The investigation of Mr Pearson's personnel file revealed that Mr Pearson's fraudulent claims to
have had a law degree provided him with a signlflcant material benefit Claimlng to have a law
degree made him a more attractive candidate for the position of Compliance Officer than his arts
degree at the time he was first employed by Manly Council. A law degree was judged to be
benefic~alto the tasks of the position Not long after his appointment the Council changed the
essential requirements for the position to Include tertiary qualifications for which he was then paid
an increased salary. Thereafter his salary was increased at regular salary reviews and his position
upgraded twice from Compliance Office to Regulatory Manager in 2003 by Mr Wong and again in
2007 to Manager Compliance and Enforcement. There was no evidence on the personnel flle that
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a merit review had been conducted for either position. While Mr Wong claimed that the new
position of Manager Regulatory Services had been advertised internally in 2003, there was no copy
of that advertisement on Mr Pearson's file or any application from Mr Pearson for the position.
At no stage after tertiary qualifications were made essential for the position did Manly Council
request that Mr Pearson provlde evidence he possessed the two degrees he clalmed to have been
awarded.
There were other deficiencies in Council's processes that failed to detect problems with the
information Mr Pearson had provided. The investigation revealed that Mr Pearson had claimed
different dates of birth of 1956 and 1962 in job applications for Manly Council. His driver's licence
which he provided to Auburn Council showed 1958. He also gave different dates for when he was
awarded his academic qualifications. These dates ranged from 1990 to 1996 on different job
applications. Council has no recruitment policy that would require the production of identification
and qualifications. The Council also failed in its obligations to conduct any performance reviews of
Mr Pearson from 2000 until his resignation. The 2008 Management Plan includes the strategy in
the Human Resources Plan for Council to develop, maintain and implement a performance
management policy. This 'strategy has been included in the' Management Plan and Annual Report
for some years and is still outstanding.
When Mr Pearson was unable to provide evidence of his law degree, Mr Wong's response was to
write to the University to seek their confirmation whether there might have been an administrative
error at the university contributing to Mr pearson's difficulties in obtaining verification of his
qualification. The Council went to absurd lengths suggesting the university search graduation
booklets and that the university had the wrong facts about Mr Pearson's details. I found Mr Wong's
evidence that it would have been out of order for him to have questioned information about Mr
Pearson's employment that his predecessor had relied upon to be implausible.
Mr Wong submitted that he had to afford Mr Pearson the benefit of the doubt at the time because
he had seen the two purported qualificatrons and the qual~ficationsappeared consistent with the
notes on the flle prepared by the former Director who recruited him and who checked his
references He also said the university could not advise that Mr Pearson did not have a degree in
law. Mr Wong cla~med'In the circumstance, I had no grounds to take any summary act~onagainst
him' and it was 'too easy' to make observations about the decisions 'from a distance, particularly
with the benefit of an admission from Mr Pearson that he did not have a laws degree'.
On Mr Pearson's personnel file we found details of his recruitment to the Council in 1999. Ms Ruth
Holten, Group Manager Land Use Management conducted the recruitment including referee'
checks on Mr Pearson. She did not discuss information about qualifications with referees, or
request copies of his academic transcripts. As there is no copy of the purportedly 'fake'
qualifications in the Council' records, it is not possible to confirm whether or not they appeared
consistent with Ms Holten's notes on the file. The former Director was only involved to the extent of
approving Ms Holten's recommendation to employ Mr Pearson.
The Enrolment Assistant advised Mr Ell~son 1 February 2008 that the ANU had no record of the
Bachelor of Laws degree, which she said was unusual, and she was recalling the flle from an offsite location to try and verify it. She did not contact the Councll again It appears me that Mr W0ng
had afforded Mr Pearson ample time to provide his law degree and the advice from the ANU was
there was no record of his law degree, even if the Enrolment Assistant thought th~sunusual It
would not have been unreasonable for Mr Wong to have issued Mr Pearson with a much stronger
ultimatum than threats to be moved sideways, given his advise to Mr Pearson that his actions had
caused the integrity of the Council to be questioned and the importance that he placed on staff
charged with the role of enforcing compliance and prosecuting non-compliance being beyond
reproach I believe that Mr Wong's overly generous dispos~t~on
towards Mr Pearson sent an
inappropriate message to staff that Council was llkely to take a relaxed approach to breaches of
the Code of Conduct.
Because the Councll does not have a policy to obtain documentation to verify qualifications, it has
no recrurtment system to safeguard against a candidate lying to obtain employment.
One view is that Mr Pearson lied about his qualifications in order to be more competitive for
employment; however, Mr Pearson's positions at Manly Councrl were positions of public trust and
required the utmost probrty Mr Pearson also called upon legal qual~ficationsto gain more credrbillty
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with the Court, Councillors, his colleagues, ratepayers, Council's in-house legal consultant and
other legal advisers employed in law firms that Council contracted for its legal actions.
In addition, Mr Pearson wilfully lied in an Affidavit to the Land and Environment Court on at least
one occasion. Mr Pearson also wilfully lied in a Statutory Declaration presented to the Council and
this office. These are both offences carrying fines andlor gaol terms. I am satisfied that his conduct
represented a significant risk in any role requiring public trust and probity.
I conclude that the Council has failed to have in place appropriate recruitment policies and
procedures to ensure that employees provide full, accurate and honest advice regarding thew
personal details and qualifications and failed to conduct the appropriate performance management
reviews of Mr Pearson.

5.4.4

Council's action when Mr Pearson was unable t o provide evidence he had a law
degree

Even when faced with evidence that Mr Pearson could not produce evidence of the law degree he
claimed to have obtained from the ANU, Mr Wong was reluctant to take the appropriate action
against him.
Mr Wong's decision to offer Mr Pearson an alternate position with a review in six months allowed
Mr Pearson to be sidelined for the period of the Ombudsman's inquiries and then to be reinstated
to his Compliance and Enforcement Manager's role when our inquiries ended. As General
Manager, Mr Wong was obliged to have acted in the public interest and in the interests of the
Council in the way he handled the revelations that Mr Pearson had lied to the Council about having
a law degree and fhat he had signed a false Affidavit and Statutory Declaration. However, Mr Wong
acted to protect Mr Pearson from alleqations about his conduct and from inquiries from external
oversight bodies. Mr Wong told us thathe recalled having sighted Mr Pearson's legal qualifications
in the presence of the Human Resources Manager when clearly this could not have been the case,
as Mr Pearson's evidence at the hearing was that he did not have a law degree. It seemed to me
that Mr Wong went to considerable lengths to protect Mr Pearson from scrutiny.

-

-

-

In his submission on the draft document, Mr Wong advised that the law degree that he viewed in
the presence of the then HR Manager must have been a 'fake' He said 'It was a matter of fact that
I had sighted what were purportedly qualifications issued by the ANU Not only I had sighted them,
the then HR manager had also '
Mr Wong provided no details to confirm when Mr Pearson voluntarily showed him and the former
HR manager the 'fake' degree documentation, other than the vague advice that it was before the
Humphreys' complaints. Mrs Humphreys first made her complaint alleging Mr Pearson was falsely
claiming to have legal qual~ficationsin mid 2006. In these circumstances, it seems reasonable to
believe that Mr Wong would have ensured copies of any discussions or documents given to the
Council by Mr Pearson relating to his qualifications would have been recorded on his personnel file
There were no copies of qualifications on Mr Pearson's personnel file, nor were there any file notes
or records relating to the events surrounding the alleged voluntary presentation of Mr Pearson's
qualifications to Mr Wong or anyone else at the Council Even in response to our written
preliminary inquiries and the investigation Notice to Produce in April 2008, Mr Wong did not provide
any information to support his claims that he and then HR manager had sighted Mr Pearson's law
degree. When Mr Pearson obtained a copy of his Bachelor Arts transcript on 27 September 2007,
he did not glve Manly Council a copy
Mr Pearson had acted in a manner that brought the reputation of Manly Council into disrepute and
such action impacts on the community's trust in local government officials. Mr Wong's failure to
effectively deal with Mr Pearson's breach of the law and the Code of Conduct further undermined
the reputation of Manly Council and raises a questlon about his leadership.
Mr Wong's evidence about the changes he would make as a result of the events surrounding Mr
Pearson's misconduct was that he would include a section on complaints against staff in the
revised complaints management. However this new policy raises a question in my mind about his
approach The new section in the draft Complaints Management Policy warns complainants that if
Council regarded the~rcomplaint about a staff member as vexatious or malicious then Council
would seek legal advice as to whether the complaint could be regarded as defaming the staff
member and give that advice to the staff member It appears to me that Mr Wong was unable to
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recognise his primary responsibilities as General Manager under the Code of Conduct when
allegations of misconduct were made about staff was either to conduct, or ensure a nominated
senior officer conducts, a proper and thorough investigation and to introduce the appropriate policy
and procedures to guide such an investigation.
In his submission, Mr Wong rejected this conclusion that he did not recognise his primary
responsibilities as General Manager under the Code of Conduct. However, he did not offer any
reasons. He also rejected the criticisms of his handllng of Mrs Humphreys' complaint about Mr
Pearson's conduct as 'unwarranted'.
Mr Wong submitted that the focus on Mr Pearson's false claims to have legal qualifications 'has
been elevated to an importance that it does not deserve in the investigation' and 'the existence or
otherwise of legal qualifications of Mr Pearson was irrelevant to the function that he was performing
either generally or particularly in relation to the Humphreys'. Mr Wong submitted that the
complaints about Mr Pearson needed to be seen in the context of a vendetta by the Humphreys
against Mr Pearson. While Mr Wong conceded that 'with the benefit of hindsight it would have been
better to investigate those matters earlier', he believed that Mr Pearson 'was dealing with
dissatisfied persons who had been complaining about many aspects of action and inaction on the
part of the council over many years' and now they were 'seeking to make complaints of an integrity
nature against a council officer'. He claimed the integrity matters 'were quite remote from the
potential complaints that they had about their development application'. Because of these
circumstances, 'the complaint was not taken as seriiusly as perhaps it should have been'.
However, he suggested that 'a reasonable bystander may reasonably have perceived that the
Humphreys were conducting a vendetta against Mr Pearson' and even the former Mayor gave
evidence that the Humphreys would have been seeking to cast aspersions on every, possible
aspect of their dealings with Council...'. He claimed that my provisional conclusion was an attempt
to blacken his reputation in circumstances where he had been seriously let down by Mr Pearson.

I am unable to understand how Mr Wong can claim that because Mr Pearson did not need legal
qualifications to perform his regulatory functions generally or in relation to the Humphreys' matter,
their comp[aints about his integrity were remote from complaints about their development
application. Integrity is at the heart of performance of regulatory functions, as Mr Wong told Mr
Pearson in his letter filed on his personnel file on 1 February 2008. On the one hand Mr Wong
claimed that the Humphreys were conducting a vendetta on Mr Pearson, but on the other hand the
Humphreys perceived that they were being treated inconsistently and unfairly by Mr Pearson and
they exercised their right to lodge a complaint under the Code of Conduct. At the time Mrs
Humphreys complained about Mr Pearson's conduct, he was in the process of accepting the
propositions from their neighbours' planner that they had complled with the Order when every
proposition put to him by their planner and legal advisers had been rejected out of hand. Their
doubts about Mr Pearson's integrity in these actions were increased by the information they
obtained about his false claims to have legal qualifications.
It is unclear to me how a person exercising their right to make complaints under Council's Code of
Conduct can be regarded as conducting a vendetta. It appears to me that Mr Wong was unable to
conduct, or oversight the conduct of, an objective investigation into Mr Pearson's qualifications
because of his personal relationships with staff and his perception that he needed to protect them
from complainants I have no doubt that Mr Wong felt left down by Mr Pearson and perceived that
his own reputation has been affected. However, it should not have required an investigation by the
Ombudsman to uncover the circumstances relating to Mr Pearson's qualifications.
The manner in which Mr Wong mishandled the allegations about Mr Pearson falsely claiming to
have legal qual~ficationsallowed Mr Pearson to take positions at two other councils in a regulatory
role that he would have most certainly not have been able to obtain had the truth about his conduct
been properly investigated and had Mr Wong taken appropriate disciplinary action against him.
In keeping with the Council's general practice of not dealing with complaints, complaints made
under the Code of Conduct were treated as problems to be expunged and complainants
discouraged from pursuing them. I believe that the Council should review its management of the
performance and conduct of staff in light of the evidence in this report about the mishandling of
Code of Conduct complaints about staff members.
I conclude that Mr Wong failed to show appropriate leadership to staff regarding their obligations to
abide by Manly Council's Code of Conduct and section 439(1) of the Local Government Act 1993.
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I conclude that Mr Pearson breached Manly Council's Code of Conduct and acted contrary to
section 439(1) of the Local Government Act 1993 by falsely claiming to the Council that he had a
Bachelor of Laws Degree from the Australian National University and by falsely claiming to the
Land and Environment Court that he was legally qualified.
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Findings

6.

Handlinq and investiqatinq complaints by Mr and Mrs Humphrevs abolrt development app ications
for No 15 Rlchmond Road Seaforth. No 17 R'chmond Roao Seaforth and No 19 Richmond Road
Seaforth
6.1

1 find the conduct of Manly Council when staff dealt with complaints from Mr and Mrs
Humphreys about the processes used for assessing DA401101 and DA240103 and section
96 application for DA401/01 and DA154102 for No 17 Richmond Road Seaforth and
DA155102 for No 19 Richmond Road Seaforth was unreasonable in terms of section
26(l)(b) of the Ombudsman Act 1974 in that the Council:
e

failed to take appropriate action to assess and make determinations about the hatters
raised in Mr and Mrs Humphreys' complaints and to convey the outcomes to them,
failed to have in place appropriate written correspondence handling procedures to
ensure the management of and timely response to written communications from the
community,

-

allowed planning staff to use incons~stentmethodologies for assessing the DAs and
section 96 applications for No 15, No 17 and No 19 Richmond Road, Seaforth,
failed to develop and implement the appropriate policies and guidelines to assist staff
when assessing development applications and producing planning reports to ensure
consistency, accuracy, quality and transparency of decision-making, and
failedto have appropriate systems for the supervision of planning staff involved in the
assessment of the DAs and section 96 applications for No 15, No 17 and No 19
Richmond Road, Seaforth.

-. ..

Handlinq and investiqatinq complaints by Mr and Mrs Humphrevs about enforcement of the
development consents for DA401101 and DA2040103 for No 15 Richmond Road Seaforth.
DA154102 for No 17 Richmond Road Seaforth and DA155102 for No 19 Richmond Road Seaforth
6.2

1 find that the conduct of Manly Council when staff investigated allegations of noncompliance and issued the notice and order to Mr and Mrs Humphreys to demolish the
retaining wall at No 15 Richmond Road Seaforth in 2005 was unreasonable in terms of
section 26(l)(b) of the Ombudsman Act 1974 in that Council:
acted on considerations that were not relevant to the decision as to whether or not the
development at No 15 Richmond Road Seaforth was non-compliant with the
development consent,

.

failed to properly take into consideration the relevant facts from its own inspections, its
own relevant legal and professional advice and representations and supporting
evidence from Mr and Mrs Humphreys and their planner, private certifier and legal
advisers regarding the development at No 15 Richmond Road Seaforth,
failed to develop and implement the appropriate policies and guidelines to assist staff
when dealing with compliance and enforcement matters.
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Handlinq and investiqatinq complaints about breaches of Manlv Council's Code of Conduct bv Mr
Mark Pearson
6.3

1 find that the conduct of Manly Council when the General Manager and staff dealt with Mrs
Humphreys' Code of Conduct complaints about Mr Pearson was unreasonable in terms of
section 26(l)(b) of the Ombudsman Act 1974 in that the Council.
e

failed to ensure that the appropriate inquiries were conducted into the allegations that
Mr Pearson had breached Manly Council's Code of Conduct,
failed to develop and implement appropriate written procedures for conducting inquiries
into complaints about breaches of Manly Council's Code of Conduct.
failed to provide the former Department of Local Government with full and accurate
information in response to its written inquiries following Mrs Humphrey's complaint to
the Minister for Local Government in March 2007 about Council's handling of her
complaints about the conduct of Mr Mark Pearson,
gave undue weight to its interests in protecting Mr Pearson from criticism and
complaints when dealing with allegations that he had breached Manly Council's Code
of Conduct.

Handling and investiqatinq complaints from members of the Peninsula Owners Corporation about
developments undertaken at 30, 31 and 32 South Steyne. Manlv followinq approval of DA468100.
6.4

-

~

.~

.

1 find that the conduct of Manly Council when the General Manager received complaints
from the Peninsula Owners Corporation about the developments undertaken for DA468100
at 30, 31 and-32 South Steyne Manly was unreasonable in terms of section 26(l)(b) of the
Ombudsman Act 1974 in that the Council:
e

~

.

failed to take any action or cause action to be taken to assess or investigate the
matters raised by the Peninsula Owners Corporation in their email and letter dated 12
May 2003 and 29 May 2003 respectively.
failed to have appropriate correspondence handling processes in place to ensure the
management of and timely response to written communications from the community,
and
failed to be fully frank with the Peninsula Owners Corporation, the Mayor and
Councillors in 2006 regarding Council's powers to remove structures on the rooftop at
30, 31 and 32 South Steyne, Manly.

Processinq development application DA468100 and the application for modification to develo~ment
consent for DA468100 for 30, 31 and 32 South Stevne. Manly.
6.6

1 find that the conduct of Manly Council when staff assessed DA468100 and an application
to modify consent for DA468100 was unreasonable in terms of section 26(l)(b) of the
Ombudsman Act 1974 in that Council:
failed to keep records of the relevant plans associated with consent for DA468100
issued on 29 January 2001 contrary to the requirements of the State Records Act
1998, and Section 100 of the Environmental Planning and Assessment Act 1979 and
Clause 266 of the Environmental Planning and Assessment Regulation 2000 that
specify the keeping of all approved plans as part of the register of consents, and
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failed to record clear and unambiguous conditions of consent that fully and accurately
documented the Council's determinations on 29 January 2001 and 5 May 2003,
failed to develop and implement the appropriate policies and guidelines to assist staff
when assessing development applications and producing plannlng reports to ensure
consistency, accuracy and transparency of decision-making, and
failed to have appropriate systems for the supervision of planning staff involved in the
assessment of DA468100 in 2001 and the section 96 application in 2003 and the
checking of the accuracy of planning reports, and the contents of Council
determinations and notices of determinations.

Enforcinq development consent for DA468100 for 30. 31 and 32 South Stevne. Manly
6.6

1 find that the conduct of Manly Council when the General Manager and staff investigated
allegations of non-compliance in relation to DA468100 for 30, 31 and 32 South Steyne,
Manly was unreasonable in terms of section 26(l)(b) of the Ombudsman Act 1974 in that
Council:
acted on considerations that were not relevant to the decision as whether or not the
development on the roof top at 30, 31 and 32 South Steyne, Manly was non-compliant
with development consent,
.

.

failed to properly take Into consideration relevant facts from its own inspections, the
approved plans and consents, and its own legal and professional advisers and
representations and supporting evidence from applicant, the applicant's private
accredited certifier and legal adviser, and
failed to develop and implement the appropriate policies and guidelines to assist staff
when dealing with compliance and enforcement matters.
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7.

Recommendations

7.1

1 recommend the Mayor tables this report in full for discussion at the open session of an
ordinary meeting of Council within six weeks of the issuing of this report.

7.2

1 recommend that the elected Council reviews the performance of the General Manager in
light of the information in this report.

7.3

1 recommend that the elected Council invites the Chief Executive, Division of Local
Government, Department of Premier and Cabinet to conduct a further Promoting Better
Practice Review of Manly Councll in 201 1 and ensures that the General Manager and staff
fully and properly co-operate wlth the officers of the Div~sionappointed to conduct the
Review

7.4

1 recommend that the elected Council makes an Unreserved written apology to Mr and Mrs
Humphreys for the unfair treatment in relation to their development applications and
section 96 applications, the unreasonable conduct of planning staff when assessing their
applications and the Council's failure to respond to their complaints, for the unfair and
punitive enforcement action taken against them in 2005 and 2006, and for the
inconvenience, stress and efforts they had to make when dealing with Manly Council. This
apology should be provided immediately following the Council meeting referred to in
recommendation 7.1. The Council should provide a copy of the apology to. the
Ombudsman when it is sent to Mr and Mrs Humphreys.
I recommend that the elected Council makes an unreserved written apology to the
Peninsula Owners Corporation for Council's failure to respond to their communications i n
2003 regarding the Notices of Determination for the section 96 application for DA468100
and for the failure to properly investigate and respond to their complaints about noncompliance at 30-32 South Steyne Manly, for the General Manger's failure to provide them
with the full facts relating to consent for DA468100 and frank advice about Council's
inability to enforce the removal of structures on the'rooftop and for the inconvenience,
stress and efforts they had to make when dealing with Manly Council. This apology should
be provided immediately following the Council meeting referred to in recommendation 7.1.
The Council should provide a copy of the apology to the Ombudsman when it is sent to the
Peninsula Owners Corporation.

7.6

1 recommend that the elected Council makes an ex-gratia payment to Mr and Mrs
Humphreys to cover the costs of their legal fees incurred when they appealed agalnst
Order 38/05 issued on 12 May 2005 and for costs they incurred for the medlatlon
conducted in 2006. Any dlspute about the quantum of legal expenses should be referred to
an agreed independent assessor to determine the quantum of compensation. The
Independent assessor could be drawn from a list of persons suggested by the Law Society
of NSW. I further recommend that the elected Council make all reasonable efforts to
make the ex-gratia payment w~thintwo months of the date of the Council meeting referred
to in recommendation 7.1.

77

1 recommend that the elected Council requires the General Manager to provide each
Counc~llorimmediately wlth a copy of the former Department of Local Government's
Promoting Better Practice Review report of Manly Council dated January 2006.

7.8

1 recommend that the elected Council ensures its Audit Committee either conduct or
oversight the conduct of an audit of the expenditure of Council's funds on legal advice and
legal action and develop a plan to manage legal costs in accordance with the Council's
Budget and Management Plan. A part of the audit should include reviewing the current
arrangements for the provision of legal advice, the approval arrangements and the
reporting obl~gationsregardrng the provision of legal advice and the taking of legal action.
This audit should be conducted within three months of the date of the issuing of thls report.

.
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7.9

1 recommend that the elected Council requires the General Manager to take immediate
action to appoint a suitably qualified and experienced person to the position of internal
auditor to properly implement the Council's internal audit charter and guidelines and to
support the work of the Audit Committee.

7.10

1 recommend that the elected Council requires the General Manager to provide it with the
annual data supplied to the Department of Planning at the end of July each year for the
Local Development Performance Monitoring Report.

7.11

1 recommend that the elected Council requires the General Manager to provide it with an
additional report to accompany the quarterly updates on the Management Plan that
measures Council's quarterly performance against the mean gross determination times
and other statistics published in theprevious Department of Planning's Local Development
Performance Monitoring Report.

7.12

1 recommend that the elected Council requires the General Manager to implement
recommendations in the report of May 2008 regarding improvements in the methods of
collecting and verifying development application data that is used for the Department of
Planning's Local Development Performance Monitoring Report.

7.13

1 recommend that the elected Council and the senior executive work together to develop
and implement a compliance and enforcement plan for the full range of its regulatory
functions, including the appropriate measurement of performance against the plan,
reporting obligations and the requirement for periodic review of the plan. The Council
should consider advice published by the NSW Government's Better Regulation Office
when preparing its plan. This plan should be finalised withinsixmonths of the date of the
issuing of this report.

~

~

.. . . ~ ~

.
~

7.14

1 recommend that the elected Council engages a suitably qualified an experienced
external consultant to develop written guidelines for preparing planning assessment reports
to ensure consistency in reporting in terms of format and content, and guidance on the
interpretation of codes and planning instruments and the exercise of discretion by planning
staff. In developing the written guidelines, the consultant should make reference to best
practice guidelines for local government and the Development Assessment Internal Audit
Tool published by The Independent Commission Against Corruption in April 2010. 1 further
. recommend thatthe elected Council should ensure all relevant staff are trained in the use
of the guidelines for preparing planning assessment reports. These guidelines should be
implemented within three months of the date of the issuing of this report.

7.15

1. recommend that the elected Council requires the General Manager to provide a report to
the next ordinary meeting of Council regarding the implementation of Professor Sourdin's
reco'mmendations in her report on DA Processing at Manly Council.

7.16

1 recommend that the elected Council develops and implements written procedures for
assessing and investigating complaints alleging misconduct by staff, the General Manager
and councillors, that include, but are not limited to, procedures in sections 12 to 14 of the
Model Code of Conduct for Local Councils in NSW 2008 and section 5 of Guidelines for
the Model Code of Conduct for Local Councils in NSW published by the former Department
of Local Government in October 2008. 1 further recommend that these new written
procedures be implemented within three months of the date of the issuing of this report.

7.17

1 recommend that the elected Council conducts training for its members and staff on the

~

~~.

new procedures for dealing with complaints alleging misconduct by staff, the General
Manager and Councillors. I further recommend that the training be conducted within one
month of the implementation of the new written procedures recommended in 7.16
7.18

1 recommend that the elected Council conducts refresher training for members and staff
regarding their obl~gationsto comply with Manly Council's Code of Conduct adopted in
September 2009. This training should be conducted by a person not associated w~thManly
Council and with expertise in Code of Conduct training. I further recommend that the
training be conducted within three months of the date of the issuing of this report.
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1 recommend that the elected Council and the senior executive work together to develop
and implement a complaints management framework as recommended in the Australian
Standard AS I S 0 10002-2006 Customer satisfaction Guidelines for complaints handling
in organisations, the Ombudsman's Complaint Handlers Tool Kit 2004 and the Complaints
Management in Councils Practice Note No 9 which is a joint publication of the Division of
Local Government, Department of Premier and Cabinet and the NSW Ombudsman. This
framework should be finalised within six months of the date of the issulng of this report

-

7.20

1 recommend that the elected Council engages a suitably qualified and experienced
external policy consultant to revise the following policies and guidelines for adoption by the
Council within six months of the date of the issuing of this report:
e

Council's Compliance and ~nforcehentPolicy and Guidelines of October 2009.
Council's draft Complaints Management Policy published in September 2008

7.21

1 recommend that the elected Council requires its Audit Committee or the newly appointed
internal auditor to audit the implementation of the recommendations for improving Council's
records management processes as listed in Sinc Solutions' November 2008 report within
three months of the date of the issuing of this report.

7.22

1 recommend that the elected Council requires the General Manager to integrate into the
performance management plans of all senior staff obligations for the management of
complaints, correspondence handling and record keeping within three months of the date
of the issuing of this report.

7.23

.

1 recommend that the elected Council engages a suitably qualified and experienced
external policy consultant to develop for adoption by the Council within six months of the - date of the issuing of this report:
A recruitment policy and procedures that ~ncludesmeasures to ensure that employees
provide full, accurate and honest advice regarding their personal details and
qualifications.

-

A performance management pollcy
Written correspondence handling procedures to support the Customer Service Charter.
7.24

.

1 recommend that at the time the Mayor notifies me of any action taken or proposed to be
taken in consequence of this report that a copy of that notification be forwarded to the
Minister for Local Government.

Requirement under section 26(5) of the Ombudsman Act 1974
I required the Mayor of Manly Council to notify me of any action taken or proposed to be taken in
consequence of this report no later than 15 October 2010.

Chris fiheeler
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